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STATEMENT OF QUESTIONS PRESENTED 


This appeal presents the following questions: 


1. Whether the District Court complied with the require- 


ments of Rule 11 of the Federal Rules of Criminal Procedure in 


accepting Appellant's guilty pleas. 


2. Whether noncompliance with Rule 11 requires that the 
judgments of conviction be set aside and Appellant allowed to 


plead anew. 


3. Whether the Appellant's guilty pleas were made invol- 
untarily and without understanding so as to require that the 
judgments of conviction be set aside and Appellant be allowed 
to plead anew. 
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This case was previously before this Court under the title, 


Piper v. United States, No. 22,777. 


REFERENCE TO RULINGS 


Memorandum and Order, United States District Court for the 
District of Columbia, January 9, 1970. (Attached hereto 
as Appendix A). 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,525 


WILLIAM W. PIPER, APPELLANT 


Vv. 


UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


This is an appeal from the denial by the United States 
District Court for the District of Columbia of Appellant's 
Motion to Vacate and Set Aside Sentence pursuant to 28 U.S.C. 
§2255. 

On January 9, 1970, the United States District Court for 
the District of Columbia, after a hearing, entered an order 
denying Appellant's Motion to Vacate and Set Aside Sentence. 
Appellant was granted leave to appeal in forma pauperis by this 
Court on July 21, 1970. This Court has jurisdiction under 28 


U.S.C. §1291. 


Appellant was arrested on August 28, 1967, in connection 
with a robbery of a Peoples Drug Store and was sper beraces in 
the District of Columbia Jail. On October 2, 1967, a three- 
count indictment was returned, charging Appellant under D. C. 
Code §22-2901 and §22-502 with robbery and assault with a dan- 
gerous weapon. (Case 1235-67) Appellant was released on bond 
on October 3, 1967, but was arrested again on October 11, 1967, 
in connection with a robbery of a branch of the National Savings 
and Trust Company. He was again remanded to the custody of the 
District of Columbia Jail. On Ootonen 20, 1967, Appellant was 
arraigned in Case 1235-67 and entered a plea of not guilty to 
the indictment. In a letter to the Chief Judge of the District 
Court, dated October 28, 1967, and filed in the District Court 
on November 9, 1967, Appellant admitted guilt for both robberies 
and requested the Court to take action to effect his release from 
the District of Columbia Jail. : 

On November 6, 1967, a three-count indictment was returned, 
charging Appellant under 18 U.S.C. §2113(a) and D. C. Code §22- 
2901 with robbery, entering a bank with intent to commit robbery, 
and taking money belonging to and in the custody of a bank. (Case 


1405-67) On November 17, 1967, Appellant was arraigned in Case 


1405-67 and at that time entered a plea of guilty to all counts 


of the indictment. ‘Appellant was sentenced on December 8, 1967 
to a term of from two to seven years in this case. Soon there- 

after Appellant was transferred from the District of Columbia 
Jail to the Lorton Reformatory. 

On March 18, 1968, Appellant withdrew his previous plea in 

Case 1235-67 and entered a plea of guilty to Count One, charging 
robbery. Appellant was sentenced on June 14, 1968 to a term of 
three to nine years: to run consecutively with his previous sen- 
tence in Case 1405-67. The government's motion to dismiss the 


remaining counts of the indictment in Case 1235-67 was granted 


at the time of sentencing. 


All plea and sentencing proceedings in both cases were con- 
ducted before the Honorable Chief Judge of the United States Dis- 
trict Court. In the November 17, 1967 proceeding, in which Appel- 
lant pled guilty to all counts of the indictment in Case 1405-67, 
Appellant's court-appointed attorney advised the Court that Appel- 
lant intended to plead guilty to all counts of both pending indict- 
ments and also stated that Appellant's plea to all counts of the 
indictment in Case 1405-67 was against his advice. Prior to accept- 
ing the plea, the District Court advised Appellant that by plead- 
ing guilty he was waiving his right to a jury trial with the aid 


of a lawyer and the following colloquy took place: 


THE COURT: Do you understand that you are 
pleading guilty to entering a bank with intent | 
to commit robbery therein, taking money belonging 
to and in the custody and control of the bank, end 
robbery? Do you understand that? 


THE DEFENDANT: Yes, sir. 
THE COURT: Did you commit these crimes? 
THE DEFENDANT: Yes, sir. 


THE COURT: Have your pleas of guilty been 
caused by any promises by anyone as to what sen- 
tence will be imposed by the Court? 


THE DEFENDANT: No, sir. 


THE COURT: Have you been threatened or | 
coerced by anyone into entering these pleas of | 
guilty? 

THE DEFENDANT: No, sir. 

THE COURT: Have any promises of any kind | 
been made to you by anyone to cause you to enter 
pleas of guilty? 


THE DEFENDANT: No, sir. 


THE COURT: Do you understand the consequences 
of entering these pleas of guilty? 


THE DEFENDANT: Yes, sir. 

THE COURT: Are you entering the pleas of! 
guilty voluntarily and of your own free will be- 
cause you are guilty and for no other reason? 


THE DEFENDANT: Yes, sir. 


During the course of this exchange, there was no mention either 


by Appellant or by the District Court of the facts upon which 


Appellant based his plea. 
In the plea proceeding in Case 1235-67 on March 18, 1968, 
at the direction of the Court, the Deputy Clerk read to Appel- 


lant a list of questions, including the following: 


THE DEPUTY CLERK: Do you understand that 
you are entering a plea of guilty to robbery 
and did you commit that crime? 


THE DEFENDANT: Yes, sir. 

THE DEPUTY CLERK: Has your plea of guilty 
been induced by any promises by anyone as to 
what sentence will be imposed by the Court? 

THE DEFENDANT: No, sir. 

THE DEPUTY CLERK: Have you been threatened 
or coerced by anyone into entering a plea of 
guilty? 

THE DEFENDANT: No, sir. 

THE DEPUTY CLERK: Have any promises of any 
kind been made to you by anyone to induce a plea 
of guilty? 

THE DEFENDANT: No, sir. 


THE DEPUTY CLERK: Do you understand the 
consequences of entering a plea of guilty? 


THE DEFENDANT: Yes, sir. 

THE DEPUTY CLERK: Are you entering a plea 
of guilty voluntarily and of your own free will 
because you are guilty and for no other reason? 


THE DEFENDANT: Yes, sir. 


At no time during the interrogation did the Court intervene 
to question Appellant or to explain any aspect of the proceed- 
ing to him. 

On June 25, 1968, within ten days of his sentencing in 
Case 1235-67, Appellant filed a pro se motion for reduction of 
his sentence in which he alleged that his attorney had told him 


that he would receive concurrent sentences if he pled guilty in 


both cases. Appellant also wrote to Attorney General Clark and 


District of Columbia Department of Corrections Director Hardy 
requesting that he be transferred from Lorton to a federal 
institution. In these letters he complained that he had been 

the subject of repeated sexual attacks while in both the Dis- 
trict of Columbia Jail and the Lorton’ Reformatory, (Dec. 31, 1969 
Er 2O)) Appellant's motion for reduction of sentence was denied 
without a hearing by the District Court on August 5, 1968. Appel- 
lant then filed a pro se motion on October 22, 1968 requesting 
transfer from Lorton to a federal penal institution and again 

set forth his claims of repeated sexual abuse. 

The present proceedings were initiated by a pro se motion 
seeking relief pursuant to 28 U.S.C. §2255, which was filed on 
September 10, 1968. In this motion Appellant alleged that both 
of his guilty pleas were involuntary because of the ineffective 
assistance of his court-appointed counsel who had advised him 
that if he pled guilty to both indictments, he would receive 
concurrent rather than consecutive sentences. Appellant also 
alleged that he was mentally imcompetent at the time of his 


guilty pleas. The’ government opposed Appellant's motion and 


urged that it be denied without a hearing. Appellant's pro se 


response, filed December 20, 1968, set forth more fully his claim 


that his pleas were involuntary in that they were coerced by the 
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repeated sexual abuse which he had been subjected to in the 
District of Columbia Jail and Lorton. : 

On January 22, 1968, the District Court denied ispeltiansts 
motion without a hearing upon the finding that the files and 
records in the case conclusively showed that Appellant was en- 
titled to no relief. Appellant was allowed to appeal in forma 
pauperis and for the first time counsel was appointed to repre- 
sent him in connection with this motion. In an order dated 
July 18, 1969, this Court noted that the government had asser- 
ted that the issue of homosexual abuse was being raised for the 
first time on appeal, and therefore sua sponte ordered the govern- 
ment to show cause why the case should not be Somme, remanded 
to the District Court for a hearing on the issue ea mechen sexual 
abuse had caused Appellant's pleas to be involuntary. The govern- 
ment did not respond to this Order to show cause, and therefore, 
on August 15, 1969, this Court remanded the case to the District 
Court, directing that the previous order of the District Court 
dismissing Appellant's motion be vacated and that the District 
Court hold a hearing on Appellant's allegations that sexual abuse 
had caused his plea to be involuntary. 


A hearing was commenced in the Court below on December 31, 


1969 and was continued to January 8, 1970. At this hearing, 


Appellant testified that he had been the subject of a series 

of forceable sexual attacks while incarcerated at the District 
of Columbia Jail and the Lorton Reformatory in the period prior 
to his guilty pleas. Appellant was attacked in his cell by a 
group of prisoners within two or three days of his arrival at 
the jail (Dec. 31, 1969 Tr. 8) and on another occasion while 

he was working on a clean-up detail. (Dec. 31, 1969 Tr. 8-10) 
Other sexual advances were made upon Appellant by prisoners in 
the jail, on the bus coming to court, and in the cell block in 


the court house. (Dec. 31, 1969 Tr. 11-13, 15) Several of these 


advances occurred in the period immediately preceding Appellant's 


first guilty plea on November 17, 1967, including one on the bus 
transporting Appellant to court on the morning of his plea. 
(Jan. 8, 1970 Tr. 15) The attacks did not abate after he was 
transferred from the District of Columbia Jail to Lorton in mid- 
December of 1967. (Dec. 31, 1969 Tr. 16-17) 

Appellant's primary reactions to these attacks were fear 
and confusion, and an overpowering desire to get away from the 
District of Columbia Jail no matter what the consequences. 

(Dec. 31, 1969 Tr. 11, 15) It was the desire to avoid this 
constant sexual harrassment which prompted Appellant to write 


the "letter of confession" to the District Court and subsequently 
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plead guilty to the pending charges, with the hope of expedit- 
ing a transfer from the District of Columbia Jail. (Dec. 31, 
1969 Tr. 15, 18) Appellant did not mention his pera problems 
in the "letter of confession" because of the fear of retaliation 
from other inmates whom he felt had the opportunity to read all 
letters. (Dec. 31, 1969 Tr. 17) Nor did he inform the Court of 
the problem at the time that he pled guilty both necaree he was 
afraid that this would delay his transfer from the District of 
Columbia Jail and because he believed other Samntess from whom 
he feared retaliation, were present in the court eae at the 
time of his plea. (Dec. 31, 1969 Tr. 33; Jan. 8, 1970 Tr. 18) 
Appellant was reluctant to report the attacks to prison authori- 
ties both for fear that he would be disciplined and for fear of 
retaliation from other prisoners. (Jan. 8, 1970 Tr. 8) His one 
request to see the guard captain at the jail in an attempt to gain 
some relief from his problems met with no eee (Dec. 31, 
1969 Tr. 19-20) 


Upon examination by the Court, Appellant stated that he 


had been informed by his court-appointed counsel that he would 


receive concurrent sentences if he pled guilty to both cases. 


(Dec. 31, 1969 Tr. 35) 


Mr. Raymond Harris, an inmate of the District of Columbia 


Jail at the time of the attacks on Appellant, corroborated 


Appellant's testimony with respect to the sexual attacks. Mr. 
Harris saw Appellant threatened on several occasions and on 
one occasion he intervened to prevent an attack on Appellant. 
(Jan. 8, 1970 Tr. 32-33) Mr. Harris also saw Appellant soon 
after he had been attacked by a group of prisoners while on a 
clean-up detail. He stated that Appellant at the time appeared 
to have been "roughed up pretty bad" and that he was crying. 
(Jan. 8, 1970 Tr. 35) 

Mr. Robert H. Reiter, Appellant's court-appointed counsel 
at the time of Appellant's pleas and sentencing also corroborated 
Appellant's testimony in several respects. Mr. Reiter testified 
that at the time of the pleas, Appellant was “uncommunicative and 
seemed to be upset"! and that he had expressed a desire to be 
transferred to the Federal Prison System. (Jan. 8, 1970 Tr. 23, 
26) Mr. Reiter could not recall having discussed with Appellant 
either the details of the possible consequences of the pleas or 
the possibility of receiving concurrent as opposed to consecutive 
sentences. (Jan. 8, 1970 Tr. 25, 29) 

The government's evidence does not contradict Appellant's 
allegations. Government counsel questioned Appellant as to his” 


past history of homosexual behavior, which is undisputed. (Dec. ils 


1969 Tr. 24-26) Appellant also admitted having answered the 


Court's questions in both plea proceedings without bringing to 
the Court's attention the sexual abuse which he was undergoing 
in the jail at that time. (Dec. 31, 1969 Tr. 31-35) 


At the close of the hearing on January 8, 1970, the Dis- 


trict Court orally denied Appellant's motion to vacate sentence 


in Case 1405-67 and granted the motion in Case 1235-67 on the 
grounds that the Clerk in the latter case, rather than the Dis- 
trict Judge, had interrogated Appellant. The following day, 
however, the Court entered a Memorandum and Order stating that 
it had reconsidered its ruling in Case 1235-67, and denied 
Appellant's Motion with respect to both cases. The Court found 
that Appellant's pleas were entered: 

voluntarily, of his own free will, and with 

full understanding of the nature of the 

charges against him, and with full and com- 

plete knowledge of the consequences of enter- 

ing the plea of guilty. Moreover, this Court 

is fully satisfied that there was a factual 

basis for the guilty pleas entered, and that 

the conduct which the defendant admitted at 

the time of entering the guilty pleas did 

constitute the offenses charged in the in-| 

dictments to which the defendant entered his 

pleas. 

Appellant's pro se petition for leave to appeal in forma 

pauperis was denied by the District Court on January 20, 1970. 


This Court, however, granted Appellant's pro se petition by an 


Order dated July 21, 1970. 


ARGUMENT 


I. TRE REQUIREMENTS OF RULE 11 OF THE FEDERAL 
RULES OF CRIMINAL PROCEDURE WERE NOT SATIS- 
FIED IN THE TAKING OF EITHER OF APPELLANT'S 

GUILTY PLEAS 


The Court's attention is directed to the Transcript of 


Proceedings of November 17, 1967, pp. 1-3, and the Transcript 


of Proceedings of March 18, 1968, pp. 1-4. 
Rule 11 of the Federal Rules of Criminal Procedure pro- 
vides in relevant part as follows: 
The court may refuse to accept a plea 
of guilty, and shall not accept such 
plea ... without firsi addressing the 
defendant personally and determining that 
the plea is made voluntarily with under- 
standing of the nature of the charge and 
the consequences of the plea.... The 
court shall not enter a judgment upon 
a plea of guilty unless it is satisfied 
that there is a factual basis for this 
plea. 
Rule 11 thus requires the District Judge, prior to accepting 
a plea of guilty, to examine the defendant personally to deter- 
mine (1) that the plea is being made voluntarily, (2) that the 
defendant understands the charge to which he is admitting guilt, 
and (3) that the defendant understands the consequences of his 


plea. The Rule further requires that the District Judge, prior 


to entering judgment against the defendant, must be satisfied 


ah 


that there is a factual basis for the plea, i.e., that the 


facts admitted to by the defendant constitute the offense to 


which he is pleading guilty. 


The importance of a truly effective interrogation of a 
ay 
defendant by the Court has repeatedly been emphasized. By 


a plea of guilty, a defendant waives several significant con- 
stitutional rights, such as the right to trial by jury, the 
right to confront one's accusers, and the privilege against self- 
incrimination. Therefore, due process requires that such a 
waiver be intelligently and voluntarily made and imposes a cor- 
responding duty on the District Court. McCarthy v. United States, 
394 U.S. 459, 466 (1969). The Supreme Court in Von Moltke v. 
Gillies, 332 U.S. 708, 719 (1947), enunciated the importance of 
the plea proceeding: 
Since a plea of guilty is a confession 

in open court and a waiver of trial, it 

has always been received with great cau- 

tion. It is the duty of the court to see 

that the defendant thoroughly understands ' 


the situation and acts voluntarily before : 
receiving it. 


1/ The fact that the defendant is represented by counsel at 

fEhe plea proceeding does not relieve the Court of its obliga- 
tions under Rule 11. See Gomez v. United States, 396 F.2d 323 
(9th Cir. 1968); Lane V. United States, 373 F.2d 570 (Sth Cir. 


1967). | 


The Court in McCarthy v. United States, supra, summarized 
the twofold purpose of the procedures required by Rule 1l. The 
first is to assist the District Court in making the constitu- 
tionally required determination that the plea is voluntarily 
and understandingly made, and second, full compliance with the 
Rule provides a complete record which facilitates the disposi- 
tion of any post-conviction challenges to the constitutional 
validity of the guilty plea. 

While the Rule prescribes no fixed ritual for the taking 


of a guilty plea, it is clear that more than a mere perfunctory 


inquiry is required. In McCarthy v. United States, supra, the 


Supreme Court held that as to any inquiry "matters of reality, 
and not mere ritual, should be controlling." (394 U.S. at 467, 
n. 20). In United States v. Howard, 407 F.2d 1102, 1104 (4th 
Cir. 1969), the Court held that Rule 11 


places an exacting duty on the district 
judge and we think that justice will be 
best served by a broad interpretation of 
the Rule's mandate. Before accepting the 
plea, the judge must satisfy himself that 
it is in fact voluntarily and understand- 
ingly made, and ordinarily this entails a 
searching inquiry into the defendant's 
motivation in entering the plea. 


Similarly in United States v. Kincaid, 362 F.2d 939, 941 (4th 


Cir. 1966), the same Court held: 


Rule 11 requires something more than 
conclusory questions phrased in the 
language of the rule. It contemplates 
such an inquiry as will develop the 
underlying facts from which the court 
will draw its own conclusion. 


The most comprehensive statement of the nature ‘of the in- 
terrogation required by Rule 11 is found in United States v. 
Lester, 247 F.2d 496, 499-500 (2nd Cir. 1957), decided prior to 


the 1966 amendment which broadened Rule 11. In support of its 


holding of noncompliance with Rule 11, the Court stated: 


[T]he Rule clearly contemplates that 

there be something more than a perfunctory 
examination conducted by the prosecutor 
that does not serve to inform the judge 

of the extent of the prisoner‘s knowledge | 
of the consequences of his choice of a 
guilty plea. A mere routine inquiry -- the 
asking of several standard questions -- will 
not suffice to discharge the duty of the 
trial court. It is the duty of a federal 
judge before accepting a plea of guilty to 
thoroughly investigate the circumstances | 
under which it is made. Even when the de- 
fendant is represented by counsel it has | 
been held that the mere statement of the 
accused that he understands the charge 
against him does not relieve the court of 
the responsibility of further inquiry. 

When, as in the present case, the defendant 
appears before the court without the benefit 
of counsel an even more exacting inquiry is 
demanded. Comprehension of the charge demands 
more than familiarity with the crime alleged. 
The court must determine whether the plea 


has been improperly induced by the prosecu- 
tor and whether the defendant is aware of 
‘the nature of the charges, the statutory 
offenses included within them, and the 
range of allowable punishments thereunder, 
possible defenses to the charges and cir- 
cumstances in mitigation thereof, and all 
other facts essential to a broad understand- 
ing of the whole matter." Such a deter- 
mination may be made only by a penetrat- 
ing and comprehensive examination of all 
the circimstances under which the plea is 
made. [Citations omitted. ] 


The proceedings in which Appellant herein pleaded guilty 
to the charges in the two indictments against him manifestly 


failed to satisfy the requirements of Rule 11. Particularly 


in view of the circumstances in which the pleas were entered 


and the District Court's knowledge of these circumstances, the 
questioning of Appellant did not rise above the level of a per- 
functory and ritualistic inquiry. This is emphasized by the 
fact that in Case 1235-67 Appellant was interrogated, not by the 
Court but by the Clerk who merely read a standard list of ques- 
tions. Appellant does not contend that interrogation of a de- 
fendant may never be conducted by the Clerk in the presence of 
the District Judge. However, the Clerk's questioning surely 
must satisfy the same high standards imposed upon the Judge by 
Rule 11. This was not the case here. Moreover, circumstances 


known to the Court strongly dictated its participation in the 


questioning of the defendant, yet it did not do so. In addi- 
tion, since there was no inquiry in either case as to the facts 
underlying the plea, neither interrogation complied with the 
minimum guidelines for the taking of pleas established by the 
1959 Resolution of the District Court and approved i this Court. 
See Everett v. United States, 119 U.S. App. D.C. 60, 336 F.2d 
979 (1964). 

Rule 11 was amended in 1966 so that it now "expressly re- 
quires the Court to address the defendant personally in the 
course of determining that the plea is made voluntarily and 
with understanding of the nature of the charge." Bf The amended 
Rule thus supports those cases which previously held that. personal 
interrogation is the better practice even where the defendant is 
represented by ened The reason for this pie i was 
explained in McCarthy, where the Court emphasized the importance 
of the District Judge personally interrogating the defendant in 
carrying out the purpose of the Rule: 

By personally interrogating the defendant, 


not only will the judge be better able to 
ascertain the plea's voluntariness, but he 


2/ See Fed. R. Crim. P. 11, Notes of Advisory Committee on 
Criminal Rules. 


3/ Id. 


will also develop a more complete record 

to support his determination in a subse- 

quent post-conviction attack. [394 U.S. 

at 466]. 
The McCarthy case expressly held that the District Court did 
not fulfill its obligations under Rule 11 by accepting the 
assurances of defense counsel that he had explained the nature 
of the charge and consequences of the plea to the defendant. 
The many serious deficiencies in the interrogation conducted 
in this case thus cannot be cured by the fact that Appellant's 
attorney may have discussed some aspects of the pleas with him. 
Indeed, the attorney's subsequent lack of recollection concern- 
ng such discussions serves to underscore the need for a record 
determination by the District Court interrogating the defendant 


personally. 


The Interrogation of Appellant by the District 
Court in Both Cases Was Insufficient to Deter- 
mine Whether the Pleas Were Being Entered Volun- 
tarily | 


eS ene 


In view of the circumstances surrounding the pleas as they 
were known to the District Court, it failed to make a sufficient 


inquiry of Appellant to determine his motives in entering the 


guilty pleas. In Case 1405-67, Appellant's counsel expressly 


informed the Court at the November 17, 1967 proceeding that 
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Appellant was going to plead guilty to both indictments then 
pending against him. The Court had independent Knowledge of 
this fact from a letter written to the Court by appellant on 
October 28, prior to the appointment of counsel, and filed on 


November 9, 1967. Counsel also stated that Appellant was acting 


against his advice and that he did not consider such pleas to 


be in the best interest of Appellant (Nov. 17, 1967 Tr. 1-2). 


Knowledge of the fact that Appellant was acting against the 


advice of counsel and intended to plead to all counts of two 
4/ 
separate indictments, should have precipitated especially 


Tm TNS pe teen et ote] NM acwwe om 
the District: Court to 


insure that the plea was voluntary and understandingly made. 
Instead of proceeding in this manner, however, the comme inquired 
of counsel what he could do to prevent Appellant from pleading. 
It then proceeded to ask the following standard questions regard- 


ing Appellant's motives in entering a guilty plea: 


er ed 


4/ The District Judge was surely aware of the common practice of 
plea bargaining, in which a defendant agrees to plea guilty to 
Jess than all charges in exchange for the government dismissing 
the remaining charges. See generally, Scott v. United States, 
135 U.S. App. D.C. 377, 384, 419 F.2d 264, 271 (1969); Cortez v. 
United States, 337 F.2d 699 (9th Cir. 1964), cert. denied, 381 
U.S. 953 (1965). While such an awareness would not necessarily 
prevent the Court from accepting the plea to all counts, the 
willingness to so plead should certainly have been a warning to 
the Court to proceed with greater rather than lesser care. 


THE COURT: Have your pleas of guilty been 
caused by any promises by anyone as to what sen- 
tence will be imposed by the Court? 


THE DEFENDANT: No, sir. 


THE COURT: Have you been threatened or co- 
erced by anyone into entering these pleas of 
guilty? 
THE DEFENDANT: No, sir. 
THE COURT: Have any promises of any kind 
been made to you by anyone to cause you to enter 
pleas of guilty? 
THE DEFENDANT: No, sir. 
(Nov. 17, 1967 Tr. 3). In neither case did the Court go beyond 
Appellant's denial of any threats or Cooreaes to inquire as to 
5 
the relation of the pleas in the two Casecma or the Appellant's 
motive in pleading guilty to all counts in Case 1405-67. 

The Court's questioning was inadequate to satisfy the re- 
quirement of Rule 11 that the Court determine that the plea was 
made voluntarily. The interrogation of the defendant never rose 
above the level of the perfunctory inquiry condemned in United 
States v. Howard, United States v. Kincaid, and United States 


v. Lester, supra: Nor were the plea proceedings here sufficient 


to satisfy either of the purposes of Rule 11 set forth in McCarthy. 


5/ The better procedure would have been for the District Court 
to consolidate the plea proceedings in both cases. Far from 
following this procedure, the Court, although it was aware that 
Appellant intended to plead guilty to two pending indictments, 
failed to make any inquiry or explanation with respect to the 
relationship of the pleas. 


The District Court Failed to Determine ie 
Appellant's Pleas Were Made with Understand- 
ing of the Nature of the Charges and the Con- 
sequences of the Plea : 

Rule 11 requires that the District Court not accept a 
guilty plea without determining that it is made with "understand- 
ing of the nature of the charge and the Sennen of the plea." 
The question of the Appellant's understanding of the nature of 
the charge is related to the voluntariness of the plea. As the 
McCarthy Court stated, a plea "cannot be truly voluntary unless 
the defendant possesses an understanding of the law in relation 
to the facts." (394 U.S. at 466). 

In order to satisfy this aspect of Rule ll, the District 
Court, at the time of the plea, must inform the defendant of 
(1) the nature and elements of the charges, MeCarthy v. United 

supra; (2) any possible 
lesser included offenses, McCarthy v. United States, supra; Von 
Moltke v. Gillies, supra; and (3) the possible ae of punish- 
ment, Von Moltke v. Gillies, supra; Pilkington v. United States, 
315 F.2d 204 (4th Cir. 1963). See generally 1 Wright, Federal 
Practice and Procedure §173 (1969). 


The purpose of the first requirement has been described by 


this Court as "'to assure that the accused be not misled as to 


the nature of the offense with which he stands charged." 
Smith v. United States, 116 U.S. App. D.C. 404, 407, 324 F. 
2d 436, 439 (1963), cert. denicd, 376 U.S. 957 (1964). In 
United States v. Howard, supra, the Court found noncompliance 
with Rule 11 on the grounds, among others, of the lack of any 
effort by the District Judge to determine whether the defen- 
dant understood the ieee 

The leading case on this issue is McCarthy v. United States, 
supra. McCarthy pled guilty to "willfully and knowingly” 


attempting to evade income tax. Accepting defense counsel's 


statement that he had advised the defendant of the consequences 


of the plea, the District Court went on to explain that the plea 
constituted a waiver of the right to a jury trial and advised 

the defendant of the maximum sentence which he might receive. 

The District Judge also inquired of McCarthy whether his plea 

had been coerced by threats or promises of any kind. At the time 
of sentencing, defense counsel argued that the defendant had not 
deliberately sought to evade his tax obligations, but that his 


problems were the result of excessive drinking and failing health. 


6/ See also the statement in United States v. Lester, supra, 
at 500, that "[c]lomprehension of the charge demands more than 
familiarity with the crime alleged." 


The Supreme Court held that this proceeding did not satisfy 


the requirements of Rule 11 and that the twofold purpose of the 
Rule required that the trial court personally interrogate the 
defendant as to his understanding of the nature of the charges 
and the consequences of his plea. The reliance by the District 
Court on the statement that counsel had explained the consequences 
of the plea to the defendant was held to be oe Rather, the 
Court held that a personal, on-the-record interrogation as to 
the defendant's understanding of the nature of the. charge and 
che consequence of the plea was required. u 

The Court below made no attempt to explain to ‘Appellant 
the nature and the elements of the offenses to which he was 
admitting guilt or to elicit from Appellant his underst tanding 
of the charges and the facts upon which he was oe his guilty 
plea. In Case 1405-67, the Court merely enmerated the offenses 
as they are listed in the indictment: | 

THE COURT: Do you understand that you stn 

pleading guilty to entering a bank with intent 

to commit robbery therein, taking money belong- 

ing to and in the custody and control of the 


bank, and robbery? Do you understand that? 


THE DEFENDANT: Yes, sir. 


7/ While the Court in Halliday v. United States, 394 U.S. 831 
(1969), refused retroactive application to the second part of 
the McCarthy decision, i.c., that the effect of. noncompliance 
with Rule 11 is that the co conviction must be vacated, this part 
of the Gourt's holding was not involved in Halliday and applies 
SED: to the instant case. 


(Nov. 17, 1967 Tr. 1-2). No attempt at all was made to ex- 
plain what was meant by the charges or to relate them to any 
specific facts. Indeed, not even the facts alleged in the in- 
dictment were read.to the Appellant. Similarly, in Case 1235- 
67 the Clerk merely asked Appellant whether he understood that 
he was pleading guilty to the crime of robbery: 
THE DEPUTY CLERK: Do you understand that 
you are entering a plea of guilty to robbery 
and did you commit that crime? 
THE DEFENDANT: Yes, sir. 


(Mar. 18, 1968 Tr. 3). No explanation of this charge was made 


either by the Court or the Clerk. 


Both of these! plea proceedings fall far below the established 
standards for insuring that Appellant understood the nature of 
the charges to which he was pleading guilty. The Court was re- 
quired to assure itself through personal interrogation of the 
defendant that he understood the nature of these offenses. 
Merely asking him if he wished to plead guilty to the enumerated 
offenses was inadequate to fulfill this requirement. Obviously, 
the statutory description of a given crime may mean one thing 
to a person trained in the law and quite another to a layman of 
limited educational background. See Dorrough v. United States, 


385 F.2d 887, 896 (5th Cir. 1967), cert. denied, 394 U.S. 1019 


~ 


(1969) (Goldberg, J., dissenting). 
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The District Court also failed completely to relate this 
legal nomenclature to the alleged facts of these cases, for 
example, by eliciting from Appellant some description of the 
facts he believed constituted the basis for his guilt, even if 
only an affirmation of the facts set forth in the Be aaccmenicey 
As explained in the McCarthy case: 


Requiring this examination of the relation 
between the law and the acts the defendant 
admits having committed is designed to "pro- 
tect a defendant who is in the position of 
pleading voluntarily with an understanding 
of the nature of the charge but without | 
realizing that his conduct does not actually 
fall within the charge." [394 U.S. at 467; 
footnotes omitted.] 


Also in Dorrough v. United States, supra, at 895, Judge Goldberg 


stated in dissent: 


The sentence [of Rule 11 requiring that 
the Court be satisfied of the factual 
basis for the plea] is merely another 
method of ascertaining whether the de- 
fendant understands the crime he is 
charged with. 


In neither of the instant cases did the Court below adhere to 

the above standards or to the procedures established by the U.S. 

District Court for the District of Columbia for the taking of 
8/ 


guilty pleas. It is also well to compare the cursory interro- 


gation of Appellant below with the interrogation approved by 
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this Court in Bruce v. United States, 126 U.S. App. D.C. 336, 


379 F.2d 113 (1967), and Everett v. United States, supra. 

The Court below also failed to mention in either proceed- 
ing any igacerkencrres offenses in the charges involved. This 
requirement of Rule 11 is also stated in McCarthy v. United States, 
supra, as follows: 


[W]here the charge encompasses lesser in- 
cluded offenses, personally addressing the 
defendant as to his understanding of the 
essential elements of the charge to which 
he pleads guilty would seem a necessary 
prerequisite to a determination that he 
understands the meaning of the charge. 
[294 U.S. at 467, n. 20.] 


A more complete statement of this rationale 3 Judgc 
Goldberg in Dorrough v. United States, supra: 


Rule ll requires more than the statement 
of the elements of a crime because a de- 
fendant's decision to plead guilty or not 
guilty depends on a good deal more than 
whether he thinks he is guilty or not 
guilty. He must be apprised of more than 
a mere description of the charge because 
he must weigh the risks of trial against 
the length of punishment and the kind of 
punishment. Crucial to such an evaluation 
is knowledge of the complete range of crimes 
charged by the indictment or information, 
so that’ the defendant may be aware of the 
range of possibilities in a jury verdict 
when he considers whether he wishes to 
stand trial. He may decide that he has 

a chance that the jury will disregard or 
disbelieve a weak portion of the govern- 
ment's case, but only if the jury knows 


that there is a lesser crime of which it 
might still convict him. A defendant can- 
not weigh his chance with a jury if he does 
not know that there is a lesser ground for 
conviction upon which it might resolve its 
doubts. Knowledge of the existence of such 
a lesser crime might just convince a defen- 
dant to risk his case with a jury where he 
otherwise would not. [385 F.2d at 897-98.] 


The genesis of this requirement is Von Moltke v. Gillies, 
supra, at 724. In discussing the requirements for waiver of 
right to counsel prior to a guilty plea, the Court ‘stated: 

To be valid such waiver must be made with 

an apprehension of the nature of the charges, 

and statutory offenses included within them, 

the range of allowable punishment thereunder, 
possible defenses to the charges and circun- 
stances in mitigation thereof, and aii other 
facts essential to a broad understanding thereof. 

Rule 11 was amended in 1966 to include the provision requir- 
ing the Court to be satisfied as to the defendant's understand- 
ing of "the consequences of his plea." The Advisory Committee 
noted that this change was made to make the Rule consistent with 

9/ 


the state of the law as it then existed, i.e., that the defen- 


dant be informed of the range of punishments which could result 


from his plea. See Von Moltke v. Gillies, supra; Pilkington Vv. 


United States, supra; Munich v. United States, 337 F.2d 356 
(9th Cir. 1964). 


S/ See Fed. R. Crim. P. 11, Notes of Advisory Committee on 
Criminal Rules. 


In both of the present cases no meaningful effort at 
compliance with this requirement was made. In Case 1405-67, 
the Court simply asked Appellant in conclusory fashion whether 
he understood the consequences of his plea, and then, without 
more, accepted Appellant's affirmative sega In Case 
1235-67, the Clerk asked the same conclusory question and re- 
ceived the same monosyllabic noe! In neither instance was 
the range of possible sentences explained to Appellant by the 


Court or the Clerk. This interrogation, or the lack thereof, 


is clearly insufficient to satisfy the requirements of Rule 11. 


It is the mere ritualistic, perfunctory approach condemned in 


United States v. Howard, United States v. Kincaid, and United 


States v. Lester, supra. The cursory approach taken by the 


Court and the Clerk in the instant cases should be condemned 
all the more because the facts here compelled some further ex- 
planation. As above indicated, the Court knew at the November 17, 


- 1967 plea proceeding that Appellant had been indicted for two 


10/ THE COURT: Do you understand the consequences 
of entering these pleas of guilty? 
THE DEFENDANT: Yes, sir. [Nov. 17, 1967 Tr. 3.] 


il/ THE DEPUTY CLERK: Do you understand the con- 
sequences of entering a plea of guilty? 
THE DEFENDANT: Yes, sir. [Mar. 18, 1968 Tr. 3.] 


separate offenses and intended at that time to plead guilty to 
both indictments. Clearly then, not only the possible sentences 
in connection with Case 1405-67, but the possibility of consecu- 
tive sentences should have been explained to Appellant at this 
proceeding. Similarly, when Appellant appeared before the Court 
again on March 18, 1968 to plead guilty in Case 1235-67, the 
Court had already sentenced him in the other case. Again, the 
possibility of a consecutive sentence, as well as the possible 


sentences in the case at hand should have been made clear to 


Appellant. The failure to do so constitutes lack of compliance 


with Rule ll. 


C. The Record Does Not Support a Finding by the 
District Court That There was a Factual Basis 
For the Plea 
The final requirement of Rule 11 is that the District Court, 
prior to entering a judgment of conviction, must be satisfied 
that there is a factual basis for the plea. From what has already 
been shown, there is no basis for such a finding in either of 
these cases. The reason is simple: At no time did the Court 
below interrogate Appellant concerning any facts which Appellant 
considered as the basis for his plea. Thus, the Coma could not 


possibly make this required finding. 


THE EFFECT OF NONCOMPLIANCE WITH RULE 11 

IN THE INSTANT CASES IS THAT THE JUDGMENTS 

OF CONVICTION MUST BE SET ASIDE AND APPEL- 

LANT MUST BE ALLOWED TO PLEAD ANEW 

Prior to the Supreme Court's decision in McCarthy, there 

was a sharp difference of opinion among the Circuits on the 
question of the effect of a finding of noncompliance with Rule ll. 
The Ninth Circuit in Heiden v. United States, 353 F.2d 53 (9th 
Cir. 1965), held that when the District Court does not comply 


with Rule 11, the judgment of conviction must be set aside and 


the defendant must be allowed to plead anew. Several other Cir- 


cuits, in a case where noncompliance with Rule 11 was established, 


required that a hearing be held and imposed on the government the 
burden of proof on the issue of whether the plea was voluntarily 
and understandingly made. E.g., Kennedy v. United States, 397 
F.2d 16 (6th Cir. 1968), cert. denied, 394 U.S. 1018 (1969); 
Halliday v. United States, 380 F.2d 270 (1st Cir. 1967); Lane 
v. United States, 373 F.2d 570 (5th Cir. 1967). See generally 
1 Wright, Federal Practice and Procedure §172 (1969). 

In McCarthy, the Supreme Court adopted the Ninth Circuit's 
Heiden decision as the "better rule." (394 U.S. at 469.) The 


Court found that merely requiring the government to assume the 
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burden of proving that the plea was voluntarily and understand- 
ingly made did not afford the defendant sufficient protection 
because of the difficulty in adducing corroborative evidence 
to establish his claim of coercion or misunderstanding. 

In the subsequent case of Halliday v. United States, 394 
U.S. 831 (1969), the Court was faced with the question of whe- 
ther the McCarthy rule should be applied to pleas which were 
accepted prior to the Court's decision in McCarthy. The plea in 
Halliday was entered in 1954. The defendant subsequently chal- 
lenged the voluntariness of the plea by a motion to vacate pur- 
suant to 28 U.S.C. §2255. This motion was initially denied by 
the District Court without a hearing. Halliday we antice States, 
262 F. Supp. 325 (D. Mass. 1967). The Court of Appeals reversed 
and remanded the case for a hearing on the volencensinese issue. 
380 F.2d 270 (1st Cir. 1967). Upon remand, the District Court 
determined that the plea had been voluntarily and inderstandingly 
entered. 274 F. Supp. 737 (D. Mass. 1967). This time the Court 
was affirmed by the First Circuit, which held that although there 
had been no compliance with Rule 11, there was “ample evidence" 


that the government had sustained its burden of showing that the 


plea was voluntarily and understandingly made. 394 F.2d 149 


(lst Cir. 1968). 
In affirming the First Circuit's decision, the Supreme Court 


set forth three criteria for determining whether the McCarthy rule 


Base 


should be applied retroactively in the case before it: (1) the 
purpose of the new rule; (2) the extent of reliance on the old 
rule; and (3) the effect of retroactive application on the ad- 
ministration of justice. 

The Court found that the twofold purpose of the McCarthy 
rule was adequately protected by the availability of post-con- 
viction remedies to challenge the voluntariness of a guilty plea. 
(394 U.S. at 832-33). The Court noted that the rule it adopted 
in McCarthy had previously been followed in only one Circuit, 


that over 85 per cent of all convictions in the federal courts 


were based on guilty pleas, and that prior to the 1966 amendment 


of Rule Ll there was no requirement that the District Court per- 
sonally interrogate a defendant before accepting a plea. The 
Court therefore held that the McCarthy rule would not be applied 
retroactively to pleas entered prior to the date of the McCarthy 
decision, April 2, 1969. (394 U.S. at 833). 

The Halliday decision, however, does not preclude this Court 
from setting aside Appellant's pleas because of noncompliance with 
Rule 11. Such a decision does not require the retroactive appli- 
cation of McCarthy. The issue of the effect of noncompliance with 
Rule 11 has never been decided in this Circuit. Therefore, even 
if the McCarthy rule had not yet been enunciated by the Supreme 


Court, this Court' could elect to adopt the "better rule'’ established 


aan 


in Heiden v. United States, supra, which had been decided at 
the time of the plea proceedings in this case. : 

The rationale of the Halliday decision is not applicable here. 
Prior to McCarthy, the issue of the effect of noncompliance with 
Rule 11 had never been decided in this Circuit. Therefore, there 
had been no reliance in this jurisdiction on any rule contrary to 
that adopted in McCarthy as there was in the First Circuit in 
Pete Moreover, since at least 1959, it hes been the prac- 
tice of the District Court here to fully interrogate the defen- 
dant before accepting a plea of seein Accordingly, the 
possible adverse effects on the administration of justice found 
in Halliday are not present here. 

Halliday is further distinguishable in that it dealt with a 
plea entered twelve years prior to the 1966 amenghiin’ of Rule 11, 
which required the District Judge to personally interrogate the 
defendant concerning the voluntariness of the plea and his under- 
standing of the nature of the charges and the consequences of the 
plea. The Court's reference to this factor in aieees indicates 


that a plea entered after 1966 should be not viewed in the same 


light as a pre-amendment plea. 


The Court's decision in Boykin v. Alabama, 395 U.S. 238 


12/ See the first opinion of the First Circuit in the case at 
380 F.2d 270. 


13/ See Everett v. United States, supra. 
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(1969), indicates that the nonretroactivity rule announced in 


Halliday should be given limited application. In Boykin, the 


Court reversed a state court conviction because the record failed 


a REE that the eae guilty plea was voluntarily 
and understandingly — The Court did not remand the 
case for a hearing on the question of whether the plea was vol- 
untarily and understandingly made, but vacated the conviction. - 


The limiting effect of Boykin on the Halliday case was recognized 


by Mc. Justice Harlan in his dissent. (395 U.S. at 245). 


III. APPELLANT'S GUILTY PLEAS WERE NOT MADE 
VOLUNTARILY WITH UNDERSTANING OF THE 
NATURE OF THE CHARGES AND THE CONSE- 
QUENCES Or THE PLEAS 
The Court's attention is directed to the following Tran- 
script references: November 17, 1967 Tr. 1-3; March 8, 1968 
Tr. 1-4; December 31, 1969 Tr. 8-13, 15-21, 33, 35; Jan. 8, 
1970 Tr. 8, 15, 18, 23-26, 29, 30, 32-33, 35; and the follow- 
ing record documents: Appellant's pro se motion to vacate and 


set aside sentence, filed September 10, 1968; Appellant's pro 


se motion for transfer to a federal institution, filed 


14/ The Court went beyond McCarthy in raising the requirement 
Of such a showing to constitutional status. McCarthy was based 
on the Court's supervisory power over the federal courts, and 
the issue was limited to the interpretation of Rule 11. 


October 22, 1968; Appellant's pro se reply memorandum, filed 
December 20, 1968. : 

Even if the Heiden-McCarthy rule would not have been appli- 
cable to this case in the first instance, so as to require rever- 
sal of Appellant's convictions for the manifest failure to comply 
with Rule 11, the requisite hearing has now been held, and it con- 
clusively demonstrates that Appellant's pleas were not voluntarily 
and understandingly made, and that the government did not sustain 
its burden of proof in this regard. . The contrary finding of the 


District Court is without support in this record. 


The government clearly has the burden of proof on the issues 


of whether the pleas were voluntarily and understandingly entered. 
In Halliday v. United States, 380 F.2d 270 (1967), the First Cir- 
cuit conceded the lack of evidence establishing that the defen- 
dant had not acted voluntarily and understandingly in entering 
a guilty plea, but in view of the failure to comply with Rule 11, 
as here, the Court required more and placed the burden of proof 
on the government. This rule is also set forth in Lane v. United 
States, 373 F.2d 570, 573 (th Cir. 1967): 

The established import of such a finding | 

{o£ noncompliance with Rule 11] is that 

it shifts to the government the burden of 

proof on the question whether the plea of 


guilty was entered voluntarily and under- 
standingly. | 


-37- 


Accord, Munich v. United States, 337 F.2d 356, 360 (9th Cir. 
1964). 

The hearing below, which must be viewed against the back- 
ground of prior noncompliance with Rule 11 in any meaningful 
sense, fully supports Appellant's claims that his pleas of 


guilty in the two cases here involved were neither voluntarily 


nor understandingly made. First, at the time of entering his 


pleas, Appellant was not acting freely but was coerced by! the 
sexual abuse which he was undergoing at the District of Columbia 
Jail and the Lorton Reformatory. Second, Appellant entered his 
pleas under the mistaken belief that by pleading guilty to both 
indictments he would receive concurrent, rather than consecutive, 
sentences. 

Appellant was committed to the District of Columbia Jail 
from August 28, 1967 through October 3, 1967, and again from 
October 11 to mid-December, 1967. At that time he was trans- 
ferred to the Lorton Reformatory, where he remained until after 
his plea and sentence in the second proceeding. While he was 
thus incarcerated, Appellant was subject to constant sexual 
harrassment by other prisoners. Appellant testified at the hear- 
ing ordered by this Court that he was attacked in his cell with- 


in two or three days of his arrival at the District of Columbia 


Jail. (Dec. 31, 1969 Tr. 8) Appellant was attacked by a group 
of inmates while on a clean-up detail, and was threatened with 
attack on numerous occasions at the jail, on the bus coming to 
court, and in the cell block in the court house. (Dec. 31, 1969 
Tr. 11-13, 15) Appellant's testimony concerning these attacks 
and threats was corroborated by ones prisoner, Raymond Harris, 
who saw him soon after he had been attacked while on the clean- 
ing detail, and also saw him being threatened on other occasions. 
(Jan. 8, 1970 Tr. 32-33, 35) 

Appellant's primary reactions to these attacks were fear 
aud confusion. He was afraid to report the attacks to the Court 
because he felt other inmates had an opportunity to read all mail 
and he feared retaliation in the form of physical violence. 

(Dec. 31, 1969 Tr. 17) Nor did he report the attacks to jail 


authorities for fear of disciplinary action against himself and 


physical retaliation by other prisoners. (Jan. 8% 1970 Tr. 8) 


Appellant also pointed out that it was a difficult procedure to 
report to jail authorities, and that his one attempt to make 

such a report met with no response. (Jan. 8, 1970 Tr. 8; 

Dec. 31, 1969 Tr. 19) He did not mention the sexual assaults 

at the time of the plea because he thought other inmates were pre- 


sent in the court room and he feared retaliation upon return to 


the jail. (Jan. 8, 1970 Tr. 18) 

Appellant's understandable fear and confusion were attested 
to by his attorney at the time who testified below that Appel- 
lant was "uncommunicative and seemed to be upset" at the time 
of the pleas. (Jan. 8, 1970 Tr. 23) Counsel also recalled 
Appellant's desire to be transferred from the District of Colum- 
bia Jail to the Federal Prison System. (Jan. 8, 1970 Tr. 26) 

Since in Appellant's mind all avenues of help were cut off, 
his reaction to the sexual assaults and threats and the result- 


ant pressure was a desire to get away from the District of Colum- 


bia Jail, no matter what the consequences, (Dec. 31, 1969 Tr. 15) 


He therefore wrote the letter to the Court below in which he pur- 
ported to admit guilt and pleaded with the Court to do anything 
which would effect his release from the jail. (Dec. 31 1969 

Tr. 15, 18) Similarly, at the time of the first plea Appellant 
pled guilty and answered the Court's question regarding coercion 
in the negative because he felt that this would expedite his 
transfer from the jail. (Dec. 31, 1969 Tr. 33) It is parti- 
cularly relevant that it was in the course of trips to the court 


house for appearances in Court that several threats of sexual 


-40- 


assault occurred. Indeed, on the very morning of his first 
guilty plea, Appellant was subject to saan threats. "Jan. 8, 
1970 Tr. 15) The pressure to which Appellant was Stnaeeeea was 
not distant and imaginary. It was very much a part of his life 
-- constant, immediate and real. It was clearly sufficient to 
overcome the voluntariness of his plea of guilty. | 

Appellant's fear and confusion did not cease after his first 
plea. He was thereafter sentenced and transferred to Lorton, 
where he was once again the subject of sexual awit. (Dec. 31, 
1969 Tr. 16-17) Appellant's state of mind at the time of his 
Becond guilty plea was compounded by the fact that he was con- 
fused as to the likelihood of his receiving a concurrent sentence 
on the second charge. 

The sexual assaults on Appellant and his attempts to obtain 
some relief from them continued even after he had been sentenced 


pursuant to his plea on the second indictment. Shortly after the 


latter and long before the motion giving rise to the instant pro- 


ceedings, Appellant addressed letters to Attorney General Clark 


and District of Columbia Department of Corrections Director Hardy, 


complaining that he was the target of sexual abuse at Lorton and 
| 


15/ 
requesting that he be transferred. | Similarly, in a pro se 


motion for transfer filed in the District Court on October 22, 
1968, Appellant complained of the continued sexual abuse which 
he had been receiving from the inmates at both Lorton and the 
District of Columbia Jail. Although this motion was denied, 
Avpellant was subsequently transferred from Lorton to the 
Federal Penitentiary in Lewisburg, Pennsylvania. 

The record contains no evidence to sustain the government's 
burden of proof that Appellant's pleas were voluntary or to con- 
tradict Appellant's showing of involuntariness. The government 


relics on testimony with respect to Appellant's long history of 
oY P PP y 


15/ The letter stated in part: 


Would it be possible that I be sent to 
another institution where I am not well 
known by other inmates. The tension, the 
inmates at Lorton cause me trouble. There 
I am under constant harrassment by other 
immates. Concerning sexual matters -- The 
nature’ of the surroundings, I do not feel 
this institution is able to guarantee my 
safe return to society. The reason I say 
this, is that I am already having trouble 
at Lorton and still having trouble concern- 
ing sexual matters -- Sexual liberties are 
taken against my will. It was reported to 
the proper officials but the only action 
taken was a job change after I had been 
punished and they placed me in the hall. 
(Dec. 31, 1969 Tr. 20-21) 


Si 


homosexual behavior (Dec. 31, 1969 Tr. 24-26) and Appellant's 
statements at the time of his pleas that he was acting volun- 
tarily and with understanding of the nature of the sRemace and 
the consequences of his pleas. (Dec. 31, 1969 Tr. 31-35) The 
fact that Appellant has a long history of homosexual behavior 
is irrelevant to the issue of whether the sexual attacks caused 
Appellant to enter his guilty pleas. As Appellant's counsel in 
the District Court aptly pointed out: "Even a prostitute can 
be raped." (Dec. 31, 1969 Tr. 25) Appellant's Becenens at 
the time of plea are of no value on the question of voluntari- 
ness in light of the District Court's totally inadequate inter- 
rogation of Appellant and the complete failure to meant the 
mature of the charges against him or the consequences of his 
pleas. The purpose of the hearing ordered by this Court was 
to determine whether Appellant's pleas were elses irrespective 
of any statements made by Appellant at the time of his pleas. 


Appellant's guilty pleas were involuntary for the further 


reason that he entered the pleas with a mistaken understanding 


of the consequences involved. As discussed above in connection 


16/ The statements of a defendant at the time of plea are not 
Conclusive as to the question of the voluntariness of the plea. 
See Jones v. United States, 384 F.2d 916 (9th Cir. 1967); United 
States v. Tateo, 214 F. Supp. 560 (S.D. N.Y. 1963), 


with the lack of compliance with Rule 11, the District Court 
failed to explain the sentencing possibilities to Appellant at 
any time during the plea proceedings in either of these cases. 
Although it was aware from the beginning that Appellant in- 
tended to plead guilty to two pending indictments, the Court 
never explained to Appellant the possibility that the sentences 
imposed on these two charges might be made to run consecutively 
rather than concurrently. The perfunctory inquiry by the Court 
in one case and the Clerk in the other as to whether Appellant 


understood the consequences of the pleas was totally ineffective 


either to satisfy the requirements of Rule 11 or to negate Appel - 


lant's claim of misunderstanding as to the consequences of his 
plea, 

In his pro se motion to vacate and set aside sentence, Appel- 
lant alleged that he received ineffective assistance of counsel 
in that his court-appointed counsel had informed him that the 
District Court would impose concurrent sentences if he entered 
guilty pleas to both charges. Appellant so testified in the hear- 
ing below. (Dec. 31, 1969 Tr. 35) Appellant's counsel denied 
having told Appellant that he would receive concurrent sentences , 
(Jan. 8, 1970 Tr. 24) pur he could not recall having specifically 


discussed with Appellant the possible consequences of the pleas, 


including the possibilities for concurrent as opposed to con- 
secutive sentences. (Jan. 8, 1970 Tr. 25, 29, 30) 

While the record may not support a claim of ineffective 
assistance of counsel, it does substantiate that Appellant 
entered his pleas with the mistaken belief that concurrent sen- 
tences would be imposed. Even if Appellant's counsel did not 
inform him positively that he would receive concurrent sentences , 
Appellant believed that he would, a belief entirely consistent 
with Appellant's conduct from the beginning inliplleadine guilty 
to two separate indictments, including all counts in one such 
indictment. Further, Appellant's confusion with respect to the 
consequences of his pleas must be viewed in the context in which 
it occurred, that is, Appellant was already under extreme pressu 
for the reasons discussed above, and the District Court failed 
to make any explanation of the consequences involved. 

For the reasons indicated, the Roncctteron of the Court be- 
low that Appellant's pleas of guilty were oigmeraly made with 
full and complete knowledge of the consequences is plainly 
erroneous. 

As shown above, the District Court failed to explain to 


Appellant the nature and elements of the offenses to which he 


was admitting guilt or to elicit from Appellant his understanding 


of the charges and the facts upon which he was basing his 
guilty pleas. In the hearing ordered by this Court, no evi- 
dence was introduced to sustain the government's burden of 
proof with respect to Appellant's understanding of the nature 
of the charges and the factual basis for the pleas. There is, 
therefore, no support in the record for the District Court's 
findings that Appellant's pleas were made with full understand- 
ing of the nature of the charges against him and that there was 


a factual basis for the guilty pleas. 


CONCLUSION 


Based on the foregoing, Appellant urges that the denial 
of his motion to vacate and set aside sentence be reversed, 
that this case be remanded to the District Court with instruc- 
tions to vacate Appellant's convictions in Case 1235-67 and 
Case 1405-67, and that Appellant be permitted to plead anew 


in both cases. 


Respectfully submitted, 
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APPENDIX A 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
WILLIAM W. PIPER, 
a/k/a William Fox, 
Petitioner, 
Ve 


Civil Action No. 2261-68 


(Criminal No. 1235-67) 
(Criminal No. 1405-67) 


UNITED STATES OF AMERICA, 


NSS SY YY YY YY’ 


Respondent. 


MEMORANDUM & ORDER 

This matter having come before the Court pursuant to 
the order of remand of the United States Court of Appeals 
for the District of Columbia Circuit, filed in this court 
on September 9, 1969, the prescribed hearing was commenced 
in this Court on October 10, 1969, at which time the defendant's 
motion for a mental examination was granted. The defendant was 
referred to the Legal Psychatric Services which reported to this 
Court on November 14, 1969, that in their opinion, the defendant 
did not have any mental disease or defect that would have im- 
paired his competency to enter a plea in the period between 
August 28, 1967, and March 17, 1968. On December 31, 1969, the 
hearing was resumed but again respited until January 8, 1970. 
On this latter date, after having heard all the AGG. BC 


Court orally ruled by granting the defendant's motion to vacate 


48- 


the plea and sentence canoaed in Criminal No. 1235-67. 

[Page 2] Upon reconandererton of this ating, Ere, 
it came to the attention of the Court that in making the rul- 
ing on January 8, 1970, this Court had misapplied the doctrine 
set forth by the Supreme Court in McCarthy v. United Seatese 
394 U.S. 459 (1969), and Halliday v. United States, 394 U.S. 
831 (1969), as to the circumstances under which the defendant's 
guilty pleas could be accepted by the Court. Newe Beate re- 


considered the prior ruling, it is the finding of this Court that 


the defendant's plea in Criminal No. 1235-67 was properly entered 


and accepted by the Court in accordance with the standards pre- 
scribed in McCarthy and Halliday. : | 

Further, this Court finds that the petitioner in Civil 
Action No. 2261-68, William W. Piper, a/k/a William Fox, did 
enter a plea of guilty in Criminal No. 1235-67 and Criminal No. 
1405-67 voluntarily, of his own free will, and with a full under- 
standing of the nature of the charges against him, and with full 
and complete knowledge of the consequences of ontoring the plea 
of guilty. Moreover, this Court is fully satisfied that there 
was a factual basis for the guilty pleas entered, and that the 
conduct which the defendant admitted at the time of entering 
the guilty pleas did constitute the offenses charged in the 


to which the defendant entered his pleas. 
P 


[Page 3] It is, therefore, this 9th day of January, 
1970. 

ORDERED that the ruling heretofore entered on Janwry 8, 
1970, in Civil Action No. 2261-68 be, and the same is, hereby 


vacated and set aside; and it is further 


ORDERED that the defendant's motion requesting this Court 


to vacate the pleas of guilty heretofore entered by the defen- 
dant on November 17, 1967, and March 18, 1968, and to set aside 
the sentences imposed pursuant thereto in Criminal No. 1235-67 


and Criminal No. 1405-67 be, and the same is, hereby denied. 


/s/ EDWARD M. CURRAN 
United States District Judge 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Brief 


for Appellant was delivered to the United States Attorney 


for the District of Columbia this 16th day of November 
1970. 


aime Af 
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WILLIAM R. O BRIEN 
1707 H Street, aeeenese 
Washington, D. C. 20006 
Counsel for Appellant 
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Tit 
ISSUES PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Was denial of appellant’s petition under 18 U.S.C. 
§$ 2255 to vacate two guilty pleas and set aside sentences 
proper, where 

(1) appellant alleged such pleas were involuntarily 
induced by alleged sexual abuse in jail and prison which 
appellant did not relate to the court during extensive in- 
quiries in taking his pleas, and did not relate to his at- 
torney or custodial officials at any time; 

(2) he seeks to plead anew to the instant offenses to 
which he voluntarily confessed in correspondence to the 
district judge: and 

(3) his claims linking the guilty pleas and alleged 
sexual attacks were made for the first time months after 
his last sentence? 


* This case was previously before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,525 


UNITED STATES OF AMERICA, APPELLEE 


Vv. 


WILLIAM W. PIPER, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order entered after a hear- 
ing by Chief Judge Edward M. Curran denying a peti- 
tion under 28 U.S.C. § 2255 to vacate pleas of guilty and 
to set aside sentences! in two separate criminal cases,* 
which asserted that the pleas were involuntary as hav- 
ing been induced by appellant’s desire to avoid alleged 
sexual abuse at the D.C. Jail and the Lorton Reforma- 
tory. Appellant also claimed the same relief because the 


1C.A. 2261-68. 
2 Criminal (Cr.) Nos. 1235-67 and 1405-67. 


(1) 


2 


district judge failed to fully comply with Rule 11 FR. 
Cr. P., in accepting the guilty pleas. 


I. Offenses and Sentences 


In Criminal No. 1235-67 appellant was arrested Au- 
gust 28, 1967° and indicted for robbery and two counts 
of assault with a dangerous weapon (22 D.C. Code S$ 
2901 and 502, respectively) involving the holdup of a 
Peoples Drug Store. (At the remand hearing, he testi- 
fied that a few days after this arrest and detention at the 
D.C. Jail, he was attacked for the first time by several 
inmates there while on a cleanup detail, Tr. I. 8). He was 
released on bond October 3, 1967 but a few days later, 
October 11, again arrested for a holdup, this time of The 
National Savings & Trust Company (Tr. I. 7-8, 14, Tr. 
II. 3). 

On October 20, 1967 at arraignment appellant pleaded 
not guilty to the Peoples Drug Store robbery, Cr. No. 
1235-67, but shortly thereafter, October 28, 1967, wrote 
a letter * to Judge Curran from jail confessing guilt not 
only for the drug store robbery but also the dank rob- 
bery for which he was yet to be arraigned (Tr. I. 16-17). 
(Though not mentioned in the letter itself, appellant 
claimed at the hearing that the fear or pressure from 
possible sexual attacks induced these confessions and 
that he felt this letter was necessary in order to get out 
of jail (Tr. I. 14, 15, 18). At the November 17 arraign- 
ment on the bank robbery, Cr. No. 1405-67, appellant 
did in fact enter pleas of guilty to all three counts of 


3 See Chronology (of some significant events), Appendix A. 


4“Ty, I refers to the initial remand hearing December 13, 
1969. “Tr. II’ will be used herein to refer to the continued remand 
hearing conducted January 8, 1970. 

“Ty. III’ will refer to plea and sentencing proceedings Novem- 
ber 17 and December 8, 1967 in Cr. No, 1405-67 (pp. 2-8). 

“Tr, IV” refers to plea proceeding March 18, 1968 in Cr. No. 
1235-67 and “Tr. V” to the sentencing proceeding in the same 
case. All proceedings were before Chief Judge Curran. 


5 Filed November 9, 1969, Cr. Nos. 1235-67 and 1405-67 (Ap- 
pendix B herein). 
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the indictment*® over vigorous protest of his court-ap- 
pointed attorney, Mr. Robert Reiter (Tr. I. 31, Tr. Tl. 
2-3), who also represented him in Cr. No. 1235-67, and 
to whom he did not at any time relate any sexual at- 
tacks (Tr. I. 18, Tr. II. 19, 23). On December 8, 1967, 
appellant was sentenced to two to seven years imprison- 
ment for robbery under 22 D.C. Code § 29017 (Cr. No. 
1405-67). 

A few months later, December 8, 1968, appellant 
changed his plea of not guilty to guilty to robbery of 
the Peoples Drug Store, Cr. No. 1235-67 (Tr. IV. 2-4), 
and thereupon, June 14, 1968, was given a prison term 
of three to nine years (Tr. V. 2-8). (The two assaults 
with a dangerous weapon counts were dismissed upon 
Government motion). 

A few months later, September 10, 1968, appellant 
filed a Section 2255 petition in both Cr. Nos. 1235-67 
and 1405-67 to vacate his sentences, which was denied 
January 22, 1969 by Judge Curran without a hearing. 
Following appeal to this Court from the denial of ap- 
pellant’s petition, this Court by order April 11, 1969 
appointed counsel for appellant to address himself to the 
issue of whether appellant should have been accorded a 
hearing on his allegations that sexual abuse while in 
eustody caused his pleas to be involuntary, and subse- 
quently, on August 15, 1969, ordered this case remanded 
to the District Court for such hearing. 


II. The Remand Hearing 


At the hearing December 13, 1969 and January 8, 1970, 
over two years after appellant entered his first guilty 
plea, three witnesses testified: appellant, his attorney, 


6Two counts were under 18 U.S.C. §2118(a) (entering a fed- 
erally insured bank with the intent to commit robbery therein and 
taking money ($834) under the custody and control of the bank) 
and the third count was robbery under 22 D.C, Code § 2901. 


7 Although the guilty plea was made to all three counts, appellant 
unexplainably was not sentenced on the other offenses as the 
judgment of conviction so indicates. 
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Mr. Reiter, in both criminal cases, and a witness who 
purported to support appellant’s claim of sexual attacks 
at the D.C. Jail. 


A. Alleged sexual attacks 


Appellant, then confined to the federal penitentiary in 
Lewisburg, Pa., testified that sexual attacks occurred 
upon him at the D.C. Jail within the 36 days be 
tween the time of his arrest on August 28, 1967 for 
the Peoples robbery (Cr. No. 1235-67) and October 3, 
1967 when he was released on bond. The first attack 
occurred two or three days after his arrest and involved 
two inmates who had learned appellant “was supposed to 
be a homosexual” and entered his cell on the pretext of 
cleaning it (Tr. I. 8-9). Appellant “was shook up be- 
cause they got away from it.” (Tr. I. 8). The second 
attack allegedly occurred sometime in this period also, 
when appellant was cleaning steps in the cellblock area 
and five inmates “snatched me and dragged me into a 
tier’ (Tr. I. 10). Cups were banged on the bars to 
smother his screams. Appellant was threatened with 
reprisals (“You know you’re going down to Lorton, and 
I got friends down there, and they will beat you up.... 
If you tell, you'll get busted in the head with a pipe, or 
something”, Tr. I. 10).§ 

Appellant also claimed other prisoners were “press- 
ing” him. At one point during this time a third inci- 
dent occurred on the bus on one of his trips to court 
when he was handcuffed to another prisoner and “the 
guys forced me to do an unnatural act” (Tr. I. 12). 

Following his release on bond October 3, 1967 and his 
arrest on October 11, 1967 for the bank robbery, appel- 
lant claimed that several other incidents occurred at 


8 Appellant claims that about this time he was to go to Lorton 
(Tr. I. 11). Actually, at this time, appellant had not even been 
arraigned in 1235-67, the only case against him then. 
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D.C. Jail. One time while in the “bullpen” with some 
thirty men appellant stated he was beaten and implied 
a sexual attack (Tr. I. 13-14, 15). 

After his sentence of two to seven years imprison- 
ment imposed on December 8, 1967 in Cr. No. 1405-67 
(plea of guilty November 17, 1967), appellant claimed 
that at Lorton Reformatory during a initial clothes- 
fitting experience in his cell, one “Chunky” knocked him 
to his bed but “didn’t get a chance to do anything” then 
because of the approach of an officer. Appellant was 
able to foil a later attempt when he was getting a mat- 
tress for his bed by running away (Tr. I. 16-17). 

Appellant also called a witness, Raymond Harris, who 
was at the time of the hearing at Lorton Reformatory 
but who said he had previously been in the D.C. Jail 
the same time that appellant was there, the fall of 1967 
(Tr. II. 31-32). Myr. Harris lived in the same cell area 
as appellant and said he did not know that appellant was 
homosexual and had never seen appellant sexually at- 
tacked, though “pressured” (Tr. II. 32-33, 36). Mr. 
Harris explained this by relating an incident at the jail 
when three inmates in the bullpen with appellant before 
being brought to court “were talking to him and telling 
him what they wanted him to do” while pulling appellant 
toward a lavatory with what Mr. Harris considered 
homosexual intentions. Mr. Harris interceded for appel- 
lant and stopped the inmates (Tr. II. 33). On an occa- 
sion about two weeks before this incident, Mr. Harris 
had seen appellant crying and “roughed up pretty bad” 
but had not seen anyone do anything to him (Tr. II. 35). 


B. Appellant’s silence about the alleged sexual attacks. 


Appellant wrote the October 28, 1967° letter to the 
court in which he confessed to both the Peoples robbery 
and the bank robbery. While he claimed to have written 
the letter because of the sexual attacks and “in order 


® Appendix B. Appellant did not recall any specific attack about 
the time he wrote the letter (Tr. II. 4). 
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to get out of jail”, no reference whatever was made in 
the letter to sexual attacks because, as he claimed he 
felt, inmates would somehow get the letter and “snitch” 
(Tr. I. 17-18, 19, Tr. II. 4). 

It appears that appellant made no attempt to report 
the alleged attacks to any jail or prison official because 
this involved writing a request. Regarding some request 
he claimed he made, appellant said “I don’t believe he 
got the letter” (Tr. I. 18, 19). 

Appellant was appointed counsel, Mr. Reiter, October 
20, 1967 in Cr. No. 1235-67 (the Peoples robbery), five 
days after arraignment (plea not guilty) and three days 
before appellant apparently wrote the letter of confes- 
sion. Counsel served in both cases. Appellant admitted 
that he did not at any time tell counsel about any sexual 
assaults upon him (Tr. I. 18), and his counsel did not 
recall being told about any (Tr. II. 23). Appellant at- 
tempted to make it appear that he did not tell counsel 
because there was not any chance for them to talk confi- 
dentially, (always “other people around’) but then con- 
ceded it was because he (appellant) felt it would “do 
no good” (Tr. I. 18). 

Moreover, appellant admitted that he did not tell the 
court about the sexual attacks when he appeared in court 
November 17, 1967 to plea guilty to the bank robbery 
because “I didn’t pay no particular attention and I just 
wanted to get out of jail” (Tr. I. 15).” He also ad- 


10 This colloquy had occurred: 


THE Court: When you appeared before the Court on No- 
vember 17th, 1967, at the time you entered your plea, did you 
tell the Court about these sexual assaults? 

[Appellant]: I didn’t tell the Court about them. 

THE CourT: Why didn’t you? 

[Appellant]: I didnt’ pay no particular attention and I 
just wanted to get out of jail. 

THE CourT: You were asked whether you were entering 
your plea voluntarily of your own free will because you are 
guilty and for no other reason. And you answered yes. 

[Appellant]: I answered yes, but I didn’t mean it. If I 
hadn’t plead[ed] guilty I thought I’d be in jail for eight or six 
months before I left and could get out. (Tr. I. 15). 
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mitted he did not answer truthfully questions of the 
court during the taking of his guilty plea for the bank 
robbery (Cr. No. 1405-67) : 


THE CourT: * * * The Court asked you on that 
date you were charged in 1405-67 with robbery, 
entering a bank with intent to commit robbery and 
taking money in the control, [and] custody of the 
bank. You were asked that question once, weren’t 
you: 


[Appellant]: Yes, sir. 

Tue CourT: And you answered it, didn’t you? 

[Appellant]: Yes, sir. 

THE CourT: You didn’t tell the truth, is that 
right? 


* * * * 


[Prosecutor]: Didn’t the Court on that date, ask 
you, “Have you been threatened or coerced by any- 
one into entering these guilty pleas? Didn’t the 
Court ask you that question very clearly? And 


didn’t you say no, sir? 

A. I answered yes. I would have ended back in 
jail and it was the quickest to plead guilty. 

Q. And didn’t the Court also ask you, “Are you 
entering this plea voluntarily of your own free will 
because you are guilty and because of no other 
reason?” 

A. The Court asked me that. 

Q. And didn’t the Court also ask you, “Are you 
entering this plea voluntarily of your own free will 
because you are guilty and because of no other 
reason?” 

A. The Court asked me that. 

Q. And didn’t you say, “Yes, sir.” 

A. Yes. 

Q. And wasn’t Mr. Reiter your attorney, stand- 
ing right beside you at that time? And if you 
wanted to say something to Mr. Reiter and tell him 
something that you were afraid to tel! the Court, 
didn’t you have every opportunity to do so? 
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A. At the time I didn’t see it. 

Q. And didn’t the Court then ask you, “Haven't 
you discussed your pleas fully with your lawyer? 
‘And didn’t you then say, “Yes, sir.”? 

A. I probably did. (Tr. I. 82-38). 


C. Some other matters of appellant’s credibility 


Appellant stated that he was homosexual, and that 
since an early age much of his life spent in institutions 
involved matters of this nature (Tr. I. 19-21, 23, Tr. 
II. 12). 

Appellant denied that he was a “male prostitute”, al- 
though he admitted in violating a parole condition in 1964 
by going to New York, he was arrested there and con- 
victed for impersonating a female (Tr. I. 24-25). He did 
not deny that he had engaged in consensual homosexual 
conduct (“I have a right to pick and choose. Five or ten 
people just can’t take it as their right, that I just go 
along.”) (Tr. I. 25-26). At least one such known con- 
sensual incident apparently took place at the Lorton Re- 
formatory on April 7, 1967 (20 days after his second 
and last guilty plea March 18) with two other inmates on 
top of an oven where appellant claimed he had been 
sleeping for half an hour (Tr. I. 26-28). 

It appears, that while appellant did not report to cus- 
todial officials any of the instant alleged sexual attacks 
which he considered so severe and aggravating as to 
involuntarily induce pleas of guilt in November 1967 
when he was in D.C. Jail and in March, 1968 when he 
was in the Lorton Reformatory, he had on at least one 
previous occasion, not far removed from the time now 
involved (August 1967—just prior to his parole 
August 17 and later arrest August 28), succeeded in 
making a report of a sexual attack by an inmate at the 
Lorton Youth Center (Tr. II. 7-9, 16-17). 

Finally, it is noted that when appellant was arrested 
the second time here (October 11, 1967 for the bank 
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robbery) ,"" he gave the police a false name, William Fox, 
under which he was indicted in that case (Tr. I. 31). 


D. Appellant’s attorney’s testimony. 


Appellant’s attorney, Robert H. Reiter, did not re 
member the number of times that he spoke to appellant 
prior to appellant entering the guilty pleas but, as stated, 
did not recall appellant ever relating any sexual attacks 
(Tr. II. 23).° Nor did appellant ever tell him that 
there was something he wanted to relate but could not 
because others might hear—for had this been the case, 
Mr. Reiter indicated that he would have made arrange- 
ments for them to talk under more confidential circum- 
stances (Tr. II. 28).¥ 

Mr. Reiter said that he did discuss the matters of the 
guilty pleas with appellant, and the consequences of those 
pleas (Tr. IJ. 27). Although he could not recall the 
details of his explanation, he did remember that he went 
over the matter thoroughly, all the more so, because he 


was opposed to appellant entering the guilty plea the 
first time (to all the counts™ in the bank robbery—Cr. 
No. 1405-67) (Tr. II. 28). Similarly, regarding the 
second guilty plea (to the Peoples robbery), Mr. Reiter, 


4 Although disallowed by the court, the Government apparently 
sought and was prepared to show that appellant’s capture under 
incriminating circumstances, 7.e., possession of the proceeds of the 
crime, tended to show the voluniariness of his plea in the bank 
robbery only eleven days after his parole (Tr. I. 29-80). 


12Mr. Reiter was appointed counsel in both cases, in Cr. No. 
1235-67 (Peoples robbery) October 25, 1967, three days before 
appellant wrote his letter of confession, and in Cr. No. 1405-67 
(bank robbery) November 7, 1967, ten days before appellant entered 
his first guilty plea (at arraignment) in the same case November 
17, 1967 (Tr. II. 22). 


*3 When Mr. Reiter spoke to appellant in the cellblock adjoining 
the courtroom shortly before appellant entered his first guilty 
plea on November 17, 1967, they spoke privately and Mr. Reiter 
did not recall other prisoners around (Tr. II. 28). 


*4 As indicated earlier, Judge Curran sentenced appellant only 
on robbery and probably sua sponte dismissed the two other counts. 
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disturbed again with appellant’s pleading guilt, had dis- 
cussed with him the procedures and the consequences of 
his plea (Tr. II. 28). Beforehand he had discussed the 
case with the prosecutor involved and the two assault 
with a dangerous weapons counts were to be, and actually 
were, dismissed on the Government’s motion upon the 
guilty plea to the robbery (Tr. II. 27). 


Ill. Ruling of the Court 


After this evidence was completed on June 8, 1970, 
Judge Curran orally denied the motion to vacate the plea 
and sentence in Cr. No. 1405-67 where he had personally 
examined appellant before accepting the guilty plea, and 
in Cr. No. 1235-67 granted the motion because the 
deputy clerk of the court had asked appellant the questions 
precedent to accepting the guilty plea (Tr. II. 39). The 
next day however Judge Curran in a written memoran- 
dum and order ruled that the guilty pleas and sentences 
in both cases would stand (C.A. 2261-68). 


ARGUMENT 


Appellant claims that his pleas of guilty in both cases 
were involuntarily induced by the sexual abuse he suf- 
fered while in detention, and that the procedures of the 
District Court employed in the accepting of his guilty 
pleas were not compliant with Rule 11, F.R. Cr. P.* 


15 Appellant claimed that his attorney had told him when he en- 
tered his second guilty plea that he would get concurrent sen- 
tences (Tr. I. 34-35). Mr. Reiter did not recall the details of telling 
appellant about the possibility of consecutive sentences (Tr. II. 
29-30), but it is clear that he asked the court during allocution 
for concurrent terms for appellant (Tr. V. 2). 


1¢ A defendant may plead not guilty, guilty or, with the con- 
sent of the court, nolo contendere. The court may refuse to 
accept a plea of guilty, and shall not accept such plea or a 
plea of nolo contendere without first addressing the defendant 
personally and determining that the plea is made voluntarily 
with understanding of the nature of the charge and the con- 
sequences of the plea. If a defendant refuses to plead or if the 
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(Appellant’s brief, pp. 18-19). These claims are totally 
without substance. Specifically his arguments urging 
vacating the guilty pleas and sentences because the dis- 
trict judge failed to ask questions of him which were 
sufficient to determine the voluntariness of the pleas, 
seem to us insubstantial garments to adorn what has 
been his naked claim (at least since his confinement at 
Lorton) that sexual abuse at the jail and the reforma- 
tory caused him to involuntarily plead guilty. (See 
Argument III, pp. 19-22, infra). We say this because his 
own testimony at the hearing makes it unassailably clear 
in our view, that appellant would not have mentioned 
the alleged sexual attacks to the court, or to any one 
that might have alleviated conditions, no matter what 
questions were asked by the district judge at the plea 
proceedings. This fact alone would appear sufficiently dis- 
positive, but we nonetheless treat appellant’s specific 
points, such as they are. 


I. The requirements of Rule 11, F.R.Cr. P., were met in 
accepting appellant’s guilty pleas. 


(Tr, I. 18; Tr. II. 18, 23-24, 27-29; Tr. III. 3-5; 
Tr. IV. 2-4; Tr. V. 3) 


A. Voluntariness 


Appellant claims that the inquiries of the District 
Court in the plea-taking proceedings November 17, 1967 
in Cr. No. 1405-67 and March 18, 1968 in Cr. No. 1285- 
67 were insufficient to determine whether his guilty 
pleas were being voluntarily made (Appellant’s brief, 
pp. 13-21). This claim, and his subsequent ones, ((1) 
failure to ascertain that appellant understood the charges 
and the consequences of his guilty pleas, and (2) failure 


court refuses to accept a plea of guilty or if a defendant 
corporation fails to appear, the court shall enter a plea of not 
guilty. The court shall not enter a judgment upon a plea of 
guilty unless it is satisfied that there is a factual basis for 
the plea. As amended February 28, 1966, eff. July 1, 1966. 
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to ascertain a factual basis for his pleas), are based on 
the court’s questions to appellant which were pursuant to 
those adopted by resolution of the district court judges.” 


17 Resolution of the Judges of the U.S. District Court for the 
District of Columbia, promulgated June 24, 1959 (under old Rule 
11). See Everett v. United States, 119 U.S. App. D.C. 60, 336, F.2d 
979 (1964), n.2. The proceedings in Cr, No. 1405-67 are set forth in 
pertinent part: 

[Defendant’s counsel]: Your Honor, this is the second in- 
dictment against this man, the other in the name of Fox. The 
defendant wrote a letter to the Court which was given to me by 
the Cheif Judge, and I thereafter spoke with the Assistant 
United States Attorney handling these cases. 

I have advised the defendant to plead not guilty, but he has 
indicated that he insists upon pleading guilty not only to all the 
counts of 1405-67 but to all the counts in Criminal No. 1235- 
67, these being for robbery, assault with a dangerous weapon 
in the earlier matter and this one for one for bank robbery. 

I have discussed the matter with him. He insists upon 
pleading guilty to all counts. 

* * * * 


I do not believe it is in his best interest to plead guilty on 
all counts. [It is clear later that the court did not sentence 
appellant on all counts, see notes 7 and 14, supra}. 

Tue CourT: Piper, you are charged in 1405-67 in an indict- 
ment containing three counts: robbery, entering a bank with 
the intent to commit robbery, and taking money belonging to 
and in the custody and control of the bank. 

Did you do all that? 

[Appellant]: I plead guilty, Your Honor. 

ae Court: Why do you want to plead guilty? Did you do 
it? 

[Appellant]: I did. 

* * * * 

THE CourT: Do you understand that you are pleading 
guilty to entering a bank with intent to commit robbery there- 
in, taking money belonging to and in the custody and control 
of the bank, and robbery? Do you understand that? 

[Appellant]: Yes, sir. 

THE Court: Did you commit those crimes? 

[Appellant]: Yes, sir. 

[Q]: Have you been threatened or coerced by anyone into 
entering these pleas of guilty: 

[A]: No, sir. 

Have any promises of any kind been made to you by 
anyone to cause you to enter pleas of guilty? 

[A]: No, sir. 


[Footnote continued on page 13] 
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The fact of the matter is that appellant would not have 
disclosed the alleged sexual attacks as the basis for his 
guilty pleas no matter how non-perfunctory and un- 
ritualistic the court’s inquiries might now appear to 
him.* 

Surely, the questions of the court were sufficient to 
evoke what appellant now claims as his reason for 
pleading guilty. But a most significant circumstance 
here, distinguishable from the many valid plea-taking 
proceedings involving just the questions asked by the 
judge here, is that appellant had already made complete 
confessions to both holdups in a personal letter to the 
judge who accepted his guilty pleas. 

Moreover at the very proceedings for the tak- 
ing of his guilty pleas, appellant told the judge in re- 
sponse to questions that he committed the offenses 
charged in the indictments, and that he understood them. 

Similarly, he indicated that he had not been threat- 
ened or coerced into entering the guilty pleas, which he 
indicated were not caused by promises of any kind, and 
that he understood the consequences of entering such 
pleas. And indeed, he claimed that he was entering his 
guilty pleas voluntarily and of his own free will because 
he was guilty and for no other reason (Tr. III. 3, 4, 
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[Q]: Do you understand the consequences of entering these 
pleas of guilty? 

[A]: Yes, sir. 

[Q]: Are you entering the pleas of guilty voluntarily and 
of your own free will because you are guilty and for no other 
reason? 

[A]: Yes, sir. 

[Q]: Have you discussed your pleas fully with your lawyer? 

[A]: Yes, sir. (Tr. III. 2-5). (Emphasis added). 


The questions in Cr. No. 1235-67 were practically the same (Tr. 
IV. 2-4). 


18 At this arraignment where appellant entered his first guilty 
plea (Cr. No. 1405-67), appellant claimed there was his fear of 
reprisal in telling the court about the sexual attacks in that persons 
who were “coming off bond” were in the courtroom and would be 
going to jail where they might tell of his reports to the Court 
(Tr. I. 18, Tr. II. 18). 


Tr. IV. 3-4). Appellant suggest no reason whatever for 
Judge Curran to find his response unacceptable under 
these circumstances. Probably it is enough to note that 
appellant himself does not suggest the penetrating and 
incisive questions which the district judge should have 
divined and asked in unmasking what appellant now 
considered his real motive for pleading guilty.” For all 
that appears here, the district judge was not warranted 
in thinking that appellant, like many an accused doubt- 
lessly faced with strong evidence of guilt, wanted to plea 
guilty for any reason other than that he was actually 
guilty *’-particularly when it would be against the ad- 
vice of counsel. 

Apart from the apparent illogic of his position, ap- 
pellant has salted his claims with a seasoning of law. 
We do not quarrel with the general principles which 
appellant quotes from his cases but find quite different 
circumstances there occasioned the statements upon 
which he relies. (See note 22, infra). In McCarthy v. 
United States, 394 U.S. 459 (1969), for example, where 
the failure to comply fully with Rule 11 resulted in re- 
versal of the conviction for “wilfully and knowingly” at- 
tempting to evade a tax payment, it is clear that the trial 
judge, after making far fewer inquiries there than here 
at the plea proceeding, concluded the guilty plea was vol- 
untary, despite counsel and defendant later insisting that 
defendant’s acts were merely “neglectful,” “inadvertent,” 
and committed without “any disposition of depriving the 
United States of its due.” Id. at 462. Since the elements 
of the offense were not explained to petitioner, and since 
no specific acts of tax evasion appeared of record, the Court 
stated it was conceivable that appellant only intended to 


19 With an illusion of perfection inspired by hindsight, he does 
suggest that consolidating the guilty plea-taking proceedings would 
have perhaps spared the district judge the failure of inquiring 
into the “relationship of the pleas” (Appellant’s brief, p. 21, n.5). 


20 Despite the warnings and advice of the U.S. Commissioner, 
appellant as early as his presentment in this case shunned the 
assistance of counsel and proclaimed his guilt (See Cr. No. 1405- 
67, notes of U.S. Commissioner Wertleb on Record of Proceedings) . 
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acknowledge that he did in fact owe the money but not 
that he necessarily committed the crime charged. (In 
addition had petitioner been properly informed, it was 
suggested he might have concluded he was actually guilty 
only of some closely related misdemeanor,*! id. at 467, 
n.20.) 

The Supreme Court found the two purposes of Rule 
11 procedure, 7.¢., to assist the district court in making 
the required determination that a guilty plea is truly 
voluntary and to develop a complete record of factors 
relevant to the voluntariness determination, were ig- 
nored. Such was not the case here. The extensive in- 
quiries of the court made a full record and, unlike those 
in McCarthy, would have disclosed any reservations on 
appellant’s part, assuming as we must, he actually enter- 
tained any. 

Although in Cr. No. 1235-67 (the Peoples robbery), 
the questions were asked by the clerk of the court and 
not the district judge personally, this fact alone, par- 
ticularly in view of the same extensive examination as 
in Cr. No. 1405-67, would not suffice to show a denial 
of those protections to which appellant was entitled, and 
received, from a federal judge,“ and would not suffice 


*1 Appellant could not have seriously thought that the Govern- 
emnt’s evidence under either indictment would have accommodated 
merely a guilty plea to attempt robbery. 


72 We invite comparison of the circumstances and interrogations 
here with those in other cases cited by appellant: United States v. 
Howard, 407 F.2d 1102 (4th Cir. 1969) (brief questioning which 
merely included statement of types of pleas and inquiry—“Am I 
correct then in assuming you are making this plea voluntarily ?— 
was inadequate to establish voluntariness) ; United States v, Kin- 
caid, 362 F.2d 939 (4th Cir. 1966) (plea-taking questions were 
posed by the United States Attorney to a defendant, unrepresented 
by counsel, who had twice brought to the attention of the court his 
need for medical or psychiatric treatment; United States v. Lester, 
247 F.2d 496 (2d Cir. 1957) (defendant had repeatedly as- 
serted his innocence but pleaded guilty to one of three charges 
interpreting alleged prosecutor’s representation that because of his 
“cooperation in other cases” he “would get full consideration of the 
Court” as meaning that “nothing would happen” to him; he was 
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to render his guilty plea otherwise involuntary.” 


B. Understanding the nature of the charges and the 
consequences of the plea. 


Appellant further claims that the District Judge failed 
to determine if his pleas of guilty were made with un- 
derstanding of the nature of the charges and the conse- 
quences of the plea (Appellant’s brief, pp. 22-30). Ap- 
pellant understood all too well the nature of the charges 
and the consequences of his pleas. He had specifically 
confessed to the charges in both indictments. Signifi- 
cantly, he admitted he took $69 from the Peoples Drug 
Store (Cr. No. 1235-67), and carefully specified he took 
“not $834” as charged in the indictment in Cr. No. 
1405-67, “but $753 in money” from the National Sav- 
ings & Trust Company.** (Much that follows in the 
letter, including recalling a life in and out of jail be- 
tween the ages of twelve and twenty-three and his weari- 
ness with jail, indicates appellant understood what could 
and likely would happen as a result of his plea). 

Apart from the letter of confession indicating his 
abundant understanding, appellant, no stranger to the 
criminal process, admitted in both plea proceedings that 
he understood the nature of the charges and the conse- 
quences of his pleading guilty and there was no occasion 
for the District Judge to suspect otherwise. Further- 
more, his counsel stated at the remand hearing that he 
had gone over these matters with appellant fully and in 


found to be denied the protection of Rule 11 since at the plea taking 
proceeding in the absence of his counsel (though there was one of 
record), he was merely asked a few questions by the prosecutor 
(none by the Court), including merely if he understood the charge 
to which he was pleading guilty). 


23By this time, appellant was serving his two to seven year 
sentence at the Lorton Reformatory, and significantly, after having 
been there almost three and a half months, appellant made not the 
slightest indication to the court, or his counsel at the plea proceed- 
ing, that he suffered from any sexual abuse in prison and was 
pleading guilty for that reason. 


24See Appendix B. 
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considerable detail (though he could not then recall the 
specific details of his advice, Tr. II. 24-25, 28), all the 
more so because he was opposed to appellant initially 
entering a guilty plea (Tr. II. 27). We find no reason 
to conclude, as against appellant’s word, that his attor- 
ney failed to tell him the possible penalty incident to 
his guilt. 

More importantly, however, after entering his plea of 
guilty to the bank robbery (Cr. No. 1405-67) and being 
sentenced two to seven years imprisonment, appellant 
was at the Lorton Reformatory almost three and a half 
months before he came to court to change his plea to 
guilty on the Peoples robbery (Cr. No. 1285-67). He 
surely appreciated the consequences of his plea. Appel- 
lant’s counsel was also disturbed with appellant plead- 
ing guilty here (“I didn’t think it was the right thing 
to do at that time”, Tr. II. 28-29), and again while he 
did not have any specific recollection of his advice, as 
to penalties and other possibilities (¢.g., concurrent sen- 
tences),”* it was clear that he had asked the court for 
concurrent sentences (Tr. V. 3). 

Notably, appellant has not ever claimed that he did 
not understand the nature of the charges, or that his 
conduct might not have constituted criminal offenses °°— 
only that the district judge should not have accepted 
his answers (which appellant says he did not mean) 
and should have made further inquiry.” 


25 Counsel categorically denied that he told appellant that he would 
be “exonerated” of this offense for pleading guilty in Cr. No, 1405- 
67 (Tr. II. 28, 24). 


26 Compare McCarthy v. United States, supra at 467. 


27The court should have “relate[d] this legal nomenclature to 
the alleged facts of these cases, for example, by eliciting from 
Appellant some description of the facts he believed constituted the 
basis for his guilt, even if only an affirmation of the facts set forth 
in the indictments” (Appellant’s brief, p. 26) (Emphasis added). 
Appellant’s letter of confession would appear to be conclusive 
enough on this, but in the first guilty-plea proceeding appellant 
was asked three times if he understood the elements (which were 
stated) of the charges against him, and at all times he stated he did 
and desired to plead guilty (Tr. III. 3, 4, 5). 
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C. Factual Basis 


Appellant claims that the district judge could not have 
been satisfied that there was a factual basis for the plea 
(Appellant’s brief, p. 30). Appellant’s letter of confes- 
sion to the judge, his consistent and full admission of 
guilt at all times before the court,** and the undergird- 
ing presentence reports, undoubtedly reciting the Gov- 
ernment’s overwhelming evidence, provided all the fac- 
tual basis that was conceivably needed. 


II. Assuming arguendo that there was non-compliance 
with Rule 11, reversal of the convictions and setting 
aside the guilty pleas to allow appellant to plead anew 
would not be warranted. 


Having relied upon McCarthy v. United States, supra, 
to show that the district court did not fully comply with 
Rule 11, appellant now claims that that case, decided 
April 2, 1969 and made prospective in its application by 
Halliday v. United States, 394 U.S. 831 (1969), and 
thus unavailing to him, should not deter this Court in 
any event from setting aside his 1967-68 guilty pleas 
and sentences, since, as his argument goes, non-compli- 
ance with Rule 11 can be predicated on pre-McCarthy 
standards. (Appellant’s brief, pp. 31-35). 

As appears here, the district judge did not fail 
to comply with Rule 11. The inquiries of the district 
court were full and extensive in both cases and consistent 
with the questions adopted by Resolution for the Judges 
of the U. S. District Court, pursuant to Rule 11. 


28 Compare McCarthy v. United States, supra. 


22 While elsewhere appellant has argued the insufficiency of the 
district judge’s interrogation of him, he apparently concedes their 
adequacy in stating here: “Moreover, since at least 1959 it has 
been the practice of the District Court here to fully interrogate 
the defendant before accepting a plea of guilty [footnote citing 
Everett v. United States, supra, which sets out the inquiries adopted 
under the Resolution, supra, note 17, and made here]”. (Appel- 
lant’s brief, p. 34). 


19 


It is sufficient to say that to allow this appellant—who 
has repeatedly and openly confessed his guilt, who has 
later admitted his lack of candor, indeed his unmitigated 
untruthfulness, to the district judge during the plea pro- 
ceedings, and who has deliberately withheld from his at- 
torney and proper officials the very complaints upon which 
his claim of involuntariness is bottomed—to now exploit 
the legal processes he has already mocked and “plead 
anew” years later to offenses which the Government must 
have surely lost the ability to effectively prosecute, would 
seem hardly in accord with any reasonable standards. 


Ill. The district judge properly and correctly found that 
appellant’s pleas of guilty were involuntarily made 
and not compelled by alleged sexual attacks in con- 
finement. 


(Tr. II. 24; Tr. V. 3) 


After the remand hearing, the district judge entered 
a memorandum and order denying appellant’s motion to 
vacate his convictions and set aside his guilty pleas, 
finding that his pleas were voluntary (C.A. 2261-68). 
Appellant claims now that despite what he told the court 
to the contrary concerning the voluntariness of his pleas, 
“at the time of entering his pleas . .. [he] was not 
acting freely but was coerced by the sexual abuse which 
he was undergoing at the District of Columbia Jail and 
the Lorton Reformatory.” (Appellant’s brief, pp. 35-44; 
p. 37) This claim, without even the semblance of sound- 
ness, must be emphatically rejected.” 


30 Appellant claims also that he entered his guilty pleas under 
the mistaken belief that he was to receive concurrent rather than 
consecutive sentences (Appellant’s brief, pp. 37, 42-45). Suffice it 
to say that counsel testified at the hearing that he did not tell 
appellant he would receive concurrent sentences, and that he dis- 
cussed with appellant the full possibilities, since he was clearly 
opposed to appellant entering the guilty pleas (Tr. II. 24). As it 
turned out, on allocution in the last sentencing, he specifically asked 
the court for concurrent sentences, which as we see it, was as much 
as he could do (Tr. V. 3). 
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Although appellant had counsel in both cases before 
he entered any guilty plea, he did not at any time before, 
during, or immediately after entering his guilty pleas 
relate any complaint to him about sexual assaults at 
either the jail or Lorton. While he first tried to make 
it appear that there was not any time that he and his 
attorney could speak confidentially he did admit that 
he just felt “it would not do any good” (See Counter- 
statement, p. 6). Despite the fact that his attorney 
was opposed to his entering guilty pleas, and had dis- 
cussed these matters with him, appellant did not divulge 
these matters which he claimed disturbed him so. 

Moreover, when he voluntarily wrote the court con- 
fessing these crimes, and during the many times he ap- 
peared before it, he did not make any mention of any 
sexual attacks. 

This, like much of what appellant now claims, strikes 
the apocryphal note. 

From August 28, 1967 when he was first arrested and 
committed to jail to June 14, 1968 when he was sen- 
tenced after entering his second and last guilty plea, 
appellant said nothing to anyone, be it the judge, his 
attorney, or jail and prison officials** about any sexual 
attacks, though he clearly could have.= Perhaps the 
first mention of any sexual attacks was June 16, 1968, 
in a letter to the Attorney General for a prison transfer 
after he had pleaded guilty in both cases and had been 
sentenced—indeed just two days after the second and 


31 His only reason for not mentioning such matters in a letter 
was that he feared inmates might read his mail, learn of his 
complaint, and make reprisals. (See Counterstatement, pp. 5-6, 
supra). 


32 Significantly, appellant had made complaint before to custodial 
officials about sexual attacks and if indeed there were other attacks, 
so constant and so severe as to cause him to plead guilty to offenses 
and face almost certain further confinement, we do not think the 
difficulty he attached to seeing a prison official (making 2 written 
request) would have proven insuperable. 
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last sentencing (Cr. No. 1235-67) (Tr. I. 20). Appel- 
lant alleged no specific sexual incident that prompted 
this complaint in that few days which specifically al- 
leged sexual attacks in the three months before did not 
prompt. And even so, appellant did not claim his guilty 
pleas were involuntary but merely that he desired a 
transfer. Thus began the spate of pro se actions from 
motions to reduce sentence and the first Section 2255 
petition (C.A, 2261-68—September 10, 1968) to a mo- 
tion addressed to Chief Judge Curran for transfer from 
Lorton because of sexual attacks in which he claimed 
for the first time that such attack caused his guilty 
pleas (October 22, 1968; denied November 12).* In all 
the proliferation of pro se matters, which included oft- 
stated accusations against his counsel, supplications for 
leniency, a second chance in the community, a life away 
from institutional homosexuality, it appears for the sec- 
ond time, buried deep under sundry assertions, in his 
response filed December 20, 1968 to the Governments’ 


opposition memorandum to his Section 2255 petition, 
that appellant linked any sexual abuse with involuntary 
guilty pleas.** 


33 By this time of course appellant had been at Lorton for over 
siz months (December 8, 1967, sentencing in Cr. No. 1405-67, to 
June 21, 1968). 


34 A second petition (C.A. 2807-68) was filed (November 12, 
1968) and denied (November 25, 1968) during pendency of the 
first. Quite strangely, even in the first petition appellant did not 
allege sexual attacks as inducing any involuntary guilty pleas, but 
simply mental incompetence and ineffective assistance of counsel 
(his attorney had told him he would be “exonerated” on the pending 
charge of robbery [Peoples—Cr. No. 1235-67] to which appellant 
last pleaded guilt and if the sentences were to run concurrently, 
“it would be grounds for reversal.” 


33 See Chronology, Appendix A. 


3¢ Chief Judge Curran denied the petition January 22, 1969 and 
thereafter ensued the pro se appeal to this Court resulting in the 
appointment of counsel (April 11, 1969) for argument on whether 
appellant should have been accorded a hearing. On August 15, 1969 
an order was entered vacating the District Court’s order of Janu- 
ary 22 and remanding this case for a hearing on appellant’s allega- 
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We suggest, especially in view of all that appellant 
asserts he endured without complaint, that his claim 
months after his last sentence—came far too late in the 
day. 

Moreover, appellant was mentally competent and 
capable of entering intelligent and voluntary guilty 
pleas.** Even if we assume that all the sexual abuse he 
claim he suffered were true, his claim that it induced 
his guilty pleas would be to us not any more valid than 
if he had claimed he pleaded guilty because institutional 
food did not suit his palate or prison denims lowered his 
sartorial standards. 

Doubtlessly, had the district court rejected appellant’s 
guilty pleas because of some alleged sexual abuse, and 
appellant was in due course tried and convicted, these 
allegations would not be this far advanced.™ 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
JuLIus A. JOHNSON, 
Assistant United States Attorneys. 


tions that sexual abuse caused involuntary guilty pleas. It was 
conducted December 13, 1969 and January 8, 1970 following dis- 
position favorable to appellant on numerous motions (e.g., mental 
examination, inspection of jail facilities, production of records and 
lock-up sheets). 


37 See report of appellant’s mental examination before the remand 
hearing (C.A. 2261-68). 


3s Around January 19, 1969 while the present petition was pend- 
ing appellant was transfered from Lorton to a federal penitentiary 
—relief he had long and most consistently sought (C.A. 2261-68, 
change of address notice). 
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APPENDIX A 
CHRONOLOGY (of Some Significant Events) 


August 28, 1967 Appellant was arrested for Peoples Drug Store 
robbery (Cr. No. 1235-67). 


(Alleged sexual assaults occurred at D.C, Jail 
during this period) 


October 3, 1967 Released on bond. 


October 11, 1967 Arrested for National Savings & Trust Co. 
robbery (Cr. No. 1405-67). 


October 20, 1967 Arraigned in Cr. No. 1235-67 (Peoples rob- 
bery) ; pleaded not guilty. 


October 28, 1967 Wrote letter to C. J. Curran confessing guilt 
in both cases. 


November 10, 1967 Admited guilt to U.S. Commissioner on pre- 
sentment in Cr. No. 1405-67. 


November 17, 1967 Arraigned in Cr. No. 1405-67 (3 counts— 
pleaded guilty). 


December 8, 1967 Sentenced 2-7 years in Cr. No. 1405-67. Sent 
to Lorton Reformatory. 


March 18, 1968 Changed plea in Cr. No. 1235-67 (Peoples) 
to guilty of robbery (2 counts for assault 
with a dangerous weapon dismissed). 


June 14, 1968 Sentenced 3-9 years in Cr. No. 1285-67 
(Peoples). 


June 16, 1968 Wrote letter to Attorney General and D.C. 


Dept. of Corrections complaining of sexual 
abuse at Lorton. (Tr. I. 20). 


June 25, 1968 Filed motion pro se to reduce sentence in Cr. 
No. 1235-67. (Denied August 5, 1968). 


September 10, 1968 Filed instant § 2255 petition pro se to vacate 
guilty pleas and set aside sentences. 


October 22, 1968 Filed motion pro se to C, J. Curran for trans- 
fer from Lorton due to alleged sexual attacks. 
(Denied November 12, 1968). 


January 22, 1969 Order entered denying § 2255 petition to va- 
cate sentence and dismissing complaint with- 
out hearing. 


February 6, 1969 Notice of appeal filed from above judgment of 
January 22, 1969. 


CHRONOLOGY 


February 28, 1969 


April 11, 1969 


July 18, 1969 


August 15, 1969 


December 13, 1969 
January 8, 1970 


January 9, 1970 
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(of Some Significant Events) —Continued 


Filed pro se petition alleging sexual liberties 
taken against him in cell block and D.C. Jail. 


This Court ordered counsel appointed “to 
present argument on the question whether, 
on the basis of appellant’s allegation in sup- 
port of his motion under 28 U.S.C. § 2255, the 
District Court should have afforded appellant 
a hearing, together with argument on such 
other points as counsel may be advised.” 


Order of this Court directing appellee to 
show cause “why the case should not be sum- 
marily remanded to the District Court for a 
hearing on appellant’s allegation that sexual 
abuse at the jail caused his plea to be invol- 
untary”. 


Order of this Court remanding case to Dis- 
trict Court directing that the January 22, 
1969 order be vacated and “appellant be 
afforded a hearing on the aforesaid allega- 
tions [that sexual abuse at the jail caused 
his plea to be involuntary]”. 


Remand hearing conducted before C. J. Cur- 
ran. 


Memorandum and Order Filed denying appel- 
lant’s § 2255 petition. 
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APPENDIX B 
Appellant’s letter of confession (as written) 


10/28/67 
The Honorable Edward M. Curran 
Chief Judge of the United States 
Washington, D. C. 2001 


My dear Mr. Chief Judge: 


I’m [Illegible] to you and I will testify that on august 
28, 1967 within the District of columbia. I William W. 
Piper stole and took from the person and fom the im- 
mediate actual possession of Isabelle M. Lankosz, prop- 
erty of Peoples Drug stores, $69.00 in money. and on 
October 11, 1967 within the District of columbia I 
William W. Piper stole and took from the person and 
fom the immediate actual possession of Mis Barbara J. 
Hudson property of the National Savings & trust co. 
not $834 but $753 in money and admitted I’m wrong 
for doing this. and this is a hell of a time for me to 
ask U. S. court for mercy and I do realize this, but I’m 
asking you to help me please help. For I do feel as of 
now that any fool who go to jail to jail all the time is 
insanity I feel now that the world owes nobody black 
or white a living for god helps the man who helps him- 
self and I want to helps myself. for I’m a young man 
I’m tired so very tired of jail and in out of jail all the 
time fom 12 to 23 years old. I didn’t want to go to jail 
this time to look at my record you’d think I didn’t gave 
a damn or have a care in the world. Frankly at the 
time being I’m worries about tomorrow in the years to 
come I’m geting old old old and if I go to jail for (Bank 
Robbery) (Robbery) (Robbery) I will be so very old 
wen I come home I will not know if I’m come or going 
I wants to go straight even if employment as a Bus Boy 
geting 50 a week I will not go back to any crime. Let 
me go on wokued released or send me to vietnam but 
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please do not let me go Back to jail so I’m asking the 
U. S. Gvt. to forgive me this one time and you will Not 
see me in your court any more for judge I laughed at 
the ways of others Mocked their patience and their priv- 
ileged wills. Played it cool. split when I should have 
stayed put ben doing wrong all my days Judge I’m 
weary of my reasons as weary of the good ones as of 
the bad ones tired of my justification Nothing conts now 
but getting on. out of jail in styden out. I do not prob- 
ably deserve your helps For my record, but I ask you 
for mercy and your help. For I’m in trouble I was de- 
prived. I live in the slums I was underprivileged I was 
disadvantaged I have not had what others have I have 
filled up on the cheaper cuts but not been full. I have 
been sick needlessly. I have not had all my shots I have 
lived on low wages and paid high interest. My griefs 
are of the body first. My heart breaks last I have lost 
and I have lost. out, let me win just this one time For 
I will put up whit it all for it is better then jail that 
is feedm 
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200 19 St., S.E. 
Washington D. C. 


charges with violation: (22 D.C.C. 2901 502) and sen- 
tence on 10-11-67: G. Jury Bank Robbery & Robbery 


G J 1571-67 Bank Robbery 
G J 1576-67 Robbery 
CR 1235-67 Robbery ADW 


TU. S. GOVERNMENT PRINTING OFFICE; 1971 415095 473 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,525 


WILLIAM W. PIPER, APPELLANT 
Vv. 


UNLTED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


Richard T. Colman 
William R. O'Brien 
1707 H Street, Northwest 
Washington, D. C. 20006 


Init : 
United States Court cf App2zis Counsel for Appellant 
or the District of Cclumbia Circuit (Appointed by this Court) 


FILED «FEBS a7) 


TABLE OF CONTENTS 


TABLE OF AUTHORITIES 


ARGUMENT 


I. The District Judge Failed To Comply with 
Rule 11 of the Federal Rules of Criminal 
Procedure in Accepting Appellant's Guilty 
Pleas , 


The Effect of the Noncompliance with Rule 
11 in These Cases Is That the Judgments of 
Conviction Must Be Set Aside and Appellant 
Allowed to Plead Anew 


Appellee Has Not Sustained Its Burden of 


Proof That Appellant's Guilty Pleas Were 
Made Voluntarily and Understandingly 


CONCLUSION 


TABLE OF AUTHORITIES 


Cases: 


Everett v. United States, 119 U.S. App. D.C. 
60, 336 F.2d 979 (1964) 


Halliday v. United States, 380 F.2d 570 (1st 
Cir. 1967) 


Heiden v. United States, 353 F.2d 53 (9th 
Cir. 1965) 


Lane v. United States, 373 F.2d 570 (5th 
Cir. 1967) 


* McCarthy v. United States, 394 U.S. 459 (1969) 


Pilkington v. United States, 315 F.2d 204 (4th 
Cir. 1963) 


United States v. Howard, 407 F.2d 1102 (4th 
Cir. 1969) 


Von Moltke v. Gillies, 332 U.S. 708 (1947) 


Others: 
Fed. R. Crim. P. 11 


Fred R. Crim. P. 11, Notes of Advisory 
Committee on Criminal Rules 


* Cases or authorities chiefly relied 
upon are marked by asterisks. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,525 


WILLIAM W. PIPER, APPELLANT 
Vv. 
UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


i 


ARGUMENT 
I. 
THE DISTRICT JUDGE FAILED TO COMPLY WITH RULE 


11 OF THE FEDERAL RULES OF CRIMINAL PROCEDURE 
IN ACCEPTING APPELLANT'S GUILTY PLEAS 


Appellee's basic argument is that the perfunctory and 


ritualistic interrogation of Appellant in these cases satisfies 


the requirements of Rule 11 because no matter how extensively 
the District Judge had questioned Appellant, he would not have 
disclosed either the sexual attacks which were the basis for 


his claim that his plea was involuntary or his misunderstanding 


of the possible sentencing Roneccnences of his plea; (Brief 

for Appellee, pp.11, 13) This theory begs the question pre- 
sented on this appeal. The purpose of the meaning end interro- 
gation required by Rule 11 is to assist the District Judge in 
making his determination that the plea is being entered volun- 
tarily and understandingly and to provide a more complete record 
to Support that determination. Since the required interrogation 
was not made by the District Judge in these cases, it cannot be 
said on hindsight that the interrogation, if made, would have 
been fruitless. 

Contrary to Appellee's argument, the ritualistic and per- 
functory interrogation of Appellant in these cases neither sat- 
isfied the requirements of Rule 11 nor complied with the 1959 
Resolution of the Judges of the District Court. See Everett Vv. 
United States, 119 U. S. App. D.C. 60, 336 F.2d 979 (1964). 

That Resolution required a District Judge to interrogate a 
defendant who was pleading guilty to establish, inter alia, 

that he understood the nature of the charges against him and 

the possible consequences of entering a plea of guilty, and that 


he-did in fact commit acts which constitute the elements of the 


crime to which he is admitting guilt. In neither of these cases 
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did the District Judge interrogate Appellant to elicit from 


him the acts upon which he based his pleas of guilty, nor did 
the District Judge explain the nature and elements of the offen- 
ses or the consequences of a guilty plea as was required by 

the Resolution of the Judges. Rather, the interrogation here 
consisted merely of a few conclusory questions and answers of 


wt or Mo z 


"yes 
Appellee argues that Appellant's letter to Chief Judge Cur- 

ran dated October 28, 1967, in which Appellant purports to admit 

guilt to the offenses charged can be considered as satisfying in 

part the District Judge's obligations. (Brief for Appellee, pp. 

13, 16) This letter, however, was itself the product of the same 

sexual attacks and pressures that caused Appellant to enter the 

guilty pleas in question here. (Dec. 31, 1969 Tr. 18) In addi- 

tion, to allow a letter to partially satisfy the Rule 11 require- 

ments would undermine the 1966 amendment of Rule 11 which "expressly 

requires the court to address the defendant personally in the 

course of determining that the plea is made voluntarily and with 


i 
understanding of the nature of the charge." Appellant's "letter 


1/ See Fed.R. Crim.P.11, Notes of Advisory Committee on Criminal 
Rules; McCarthy v. United States, 394 U.S. 459 (1969). 
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of confession", therefore, did not lessen in any way the Dis- 


trict Judge's obligations under Rule 11. 

Appellee states that Appellant has failed to euancoe any 
inquiries which the District Judge could have made in order to 
comply with Rule 11. (Brief for Appellee, p. 14) Appellant in 
his brief explicitly stated that, in view of the circumstances 
of these cases, which were known to the District Judge from the 
beginning, further Anas was required as to the aolaelenastin 
of the pleas to all counts of two separate indictments, and as 
to the reasons for Appellant's pleading against the advice of 
his counsel. (Brief for Appellant, pp. 20-21) It is further 
stated in Appellant's brief that the District Judge failed to 
comply with the requirements of Rule 11 by failing completely to 
explain the elements and nature of the offenses tol which Appellant 
was pleading, to elicit any facts upon which Appellant was basing 
his pleas, to explain any lesser offenses included) within the 
crimes charged, and to explain the consequences of the pleas, 
particularly the possibility that Appellant might receive con- 
secutive rather than concurrent sentences. : 

Appellee relies on Appellant's monosyllabic statements that 


he understood the nature of the charges and the consequences of 


his pleas and concludes that "there was no occasion for the 


District Judge to suspect otherwise." (Brief for Appellee, 


p. 20) To the contrary, the District Judge's knowledge that 


Appellant intended to plead guilty to all counts of two separate 
indictments, against the advice of his counsel, should have pre- 
cipitated especially careful and extensive interrogation by the 
District Judge. Rather than proceed in this manner, however, 
the District Judge inquired of counsel what he could do to pre- 
vent Appellant from pleading and proceeded to ask a series of 
conclusory questions regarding Appellant's motives in pleading, 
his understanding of the charges against him, and the conse- 
quences of the pleas. This perfunctory questioning by the Dis- 
trict Judge plainly constitutes noncompliance with Rule ll. See 
McCarthy v. United States, supra; United States v. Howard, 407 
F.2d 1102 (4th Cir. 1969); Pilkington v. United States, 315 F.2d 
204 (4th Cir. 1963). 

The fact that Appellant's counsel may have discussed the 
elements of the offenses and the sentencing possibilities with 
Appellant did not affect the Court's obligation to address Appel- 
lant personally concerning these matters. See McCarthy v. United 
States, supra. Furthermore, in the instant case, Appellant's 


counsel could not recall the details of his discussions with 
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Appellant. (Jan. 8, 1970 Tr. 25) This case, therefore, illu- 


strates the need for on-the-record determination of a defendant's 
understanding of the charges and the consequences of a plea of 
guilty. 

Appellee also argues that the fact that Appellant had oes 
3-1/2 months of his first sentence before his second guilty plea 
somehow indicates that he understood the consequences of the 
pleas. (Brief for Appellee, p. 17) To the contrary, the fact 
that Appellant waited until after he had been pentenced in the 
second case before challenging the validity of his pleas is en- 
tirely consistent with his claim that he understood that he would 
receive concurrent, rather than consecutive, Aeeencas if he pled 
guilty to both charges. It was not until after the second sentence 
was imposed that Appellant realized that he misunderstood the con- 
sequences of his pleas. 

Appellee does not address itself to the wpaeacieten that the 
District Judge is required to explain any lesser offenses included 
in the charges to which a defendant is pleading in aioe Xp insure 
that the defendant understands the nature of these charges. See 
yon Moltke v. Gillies, 332 U.S. 708 (1947). Appellee merely makes 
the bald assertion that Appellant could not seriously have thought, 
in view of the government's evidence against him, that he would be 


allowed to plead to the lesser included offenses of attempted 


robbery. (Brief for Appellee, p. 15, n.21) This assertion is 
totally unsupported. The record herein does not indicate the 
nature or strength of the government's evidence against Appel- 
lant. 

The final Rule 11 requirement is that the District Judge 
must be satisfied that there is a factual basis for a guilty 
plea before entering judgment thereon. Appellee argues that 
such a finding is supported by Appellant's purported "letter 
of confession” to the District Judge, Appellant's conclusory 
admission of guilt to the Court, and the pre-sentence reports 
prepared by the probation officer prior to Appellant's senten- 
cing. As discussed above, the purported "letter of confession" 
was the product of the same confusion and sexual attacks which 
caused Appellant to enter the guilty pleas involved in this case. 


Similarly, the validity of Appellant's admissions of guilt in 


reponse to the Court's grossly inadequate interrogation is the 


very issue in this case, and therefore such admissions do not 
provide support for the Court's finding of a factual basis. The 
pre-sentence reports alluded to are not included in this record 
and have never been shown either to Appellant or his counsel and 


presumably have not been seen by counsel for Appellee. Therefore, 
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they are not proper support for the required finding by the 


District Judge that there was a factual basis for Appellant's 
| 

pleas. There is no support in this record for such a finding 

for the simple reason that at no time during these proceedings 


did the Court below interrogate Appellant concerning any facts 


which Appellant considered as the basis for his pleas. 


Il. 
The Effect of the Noncompliance with Rule 11 in 
These Cases Is That the Judgments of Conviction 


Must Be Set Aside and Appellant Allowed To Plead 
Anew 


et 


Appellee offers this Court no sound reasons why it should 
not adopt what was described by the Supreme Court in McCarthy 
as the "better rule’, and therefore set aside Appellant's con- 
victions because of the District Court's failure to comply with 
Rule 11. (Brief for Appellee, pp. 18-19) Appellee argues that 
in entering his pleas without informing the Court of the sexual 
attacks to which he was subject, Appellant "mocked" the legal 
process. Therefore, Appellee concludes that Appellant should 
not now be afforded the protection of the legal process by be- 


ing allowed to plead anew. (Brief for Appellee, p. 19) 


Appellant's failure to inform the Court of the sexual 


attacks must be viewed in the context of the Court's totally 


inadequate interrogation and Appellant's fear and confusion 


engendered by the sexual attacks. “It is to insure that defen- 
dants in circumstances such as these are acting voluntarily 
and understandingly in entering guilty pleas that the courts 
have required that a conviction be set aside upon a finding of 
noncompliance with Rule 11. See McCarthy v. United States, 
supra; Heiden v. United States, 353 F.2d 53 (9th Cir. 1965). 


There is no reason why this rule should not be followed here. 


Til. 


Appellee Has Not Sustained Its Burden of Proof 
that Appellant's Guilty Pleas Were Made Volun- 


tarily and Understandingly 
Appellee does not deny that it has the burden of proof on 
the issues of whether Appellant's pleas were voluntarily and 
understandingly entered. See Halliday v. United States, 380 
F.2d 270 (1st Cir. 1967); Lane v. United States, 373 F.2d 570 
(5th Cir. 1967). The record here conclusively demonstrates 
that Appellant's pleas were not voluntarily and understandingly 


made, and the District Court's contrary finding is clearly erroneous. 


-10- 


The evidence of sexual attacks upon Appellant ee his 
incarceration in the District of Columbia Jail and once Re- 
formatory, the psychological effects of these attacks on Appel- 
lant, and Appellant's nileonderecandins of possible consequences 
of his pleas is uncontradicted. Appellee does not deny the 
fact of these attacks or their relationship to Appellant's pleas, 
but rather urges the Court to reject Appellant's claim that these 
attacks rendered his pleas involuntary because the claims were. not 
timely raised. (Brief for Appellee, pp. 4-5, 22) : 

Appellant's failure to maiee the fact that his pleas were 
involuntary until after his sentencing in the second of these 
eases is traceable to his confused and fearful state of mind at 
the time of the entry of these pleas. Appellant rs afraid to 
mention these attacks in letters to the Court because he felt 

other prisoners had an opportunity to read all correspondence and 
| he feared retaliation. (Dec. 31, 1969 Tr. 17) Nor did Appellant 
report the attacks to jail authorities for fear of disciplinary 
action against himself and physical retailiation by other prisoners. 
(Jan. 8 1970 Tr. 8) His one attempt to report these attacks to 
jail authorities met with no response. (Jan. 8, 1970 Tr. 8; Dec. 


31, 1969 Tr. 19) Appellant also did not mention the attacks to 


the Court at the time of the pleas because he thought other pri- 


soners were present in the court room and he feared retailiation 


upon return to the jail. 

Within two days of his sentencing in the second case, 
Appellant began a series pro se of motions and letters which 
further support his allegations of sexual abuse. In addition to 
the instant motion pursuant to 28 U.S.C. §2255, Appellant wrote 
to the Attorney General, the District of Columbia prison authori- 
ties, and the District Judge in efforts to secure a transfer from 
the Lorton Reformatory because of the continuing sexual attacks 
upon his person and the fear and pressure generated thereby. 

The concluding statement in Appellee's brief suggesting 


that Appellant's allegation of violent and illegal sexual assaults 


should be treated no differently than if he had complained about 


prison food or clothing ill becomes the United States Attorney 
as the chief federal law enforcement official in this jurisdic- 
tion. 

Appellant's claim that he entered the pleas to the two 
separate indictments under the mistaken belief that he would 
receive concurrent, rather than consecutive, sentences could not 
possibly have been raised until the consecutive sentence had been 
imposed in the second of these cases. On June 25, 1968, within 
10 days of his sentencing in Case 1235-67, Appellant filed a pro se 


motion for reduction of sentence in which he alleged that he had 


understood that he would receive concurrent sentences if he 
entered guilty pleas to bore indictments. 

Appellant's conduct in pleading guilty against | the advice 
of counsel to two separate indictments, including all counts in 
one of the indictments, is further evidence that he believed he 
would receive concurrent sentnces. Indeed, this mistaken belief, 


coupled with the sexual abuse which Appellant was undergoing at 


the time, appears to be the only plausible explanation for Appel- 


Jant's conduct. Moreover, Appellant's confusion concerning the 
consequences of the pleas must be viewed in the context of the 
extreme pressure caused By the sexual attacks to which he was 
subject at the time and the District Court's total failure to 
explain the sentencing possibilities which could follow from the 


pleas. 


CONCLUSION 


Based on the foregoing, and for the reasons more fully set 
forth in the Brief for Appellant, Appellant urges that the denial 
of his motion to vacate and set aside sentence be reversed, that 


this case be remanded to the District Court with instructions to 


vacate Appellant's convictions in Case 1235-67 and Case 1405- 


67, and that Appellant be permitted to plead anew in both 
cases. 
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